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ADMINISTRATION  OF  SUPERFUND  BY  THE 
ENVIRONMENTAL  PROTECTION  AGENCY 


MONDAY,  JULY  26,  1993 

House  of  Representatives, 
Committee  on  Ways  and  Means, 

Subcommittee  on  Oversight, 

Washington,  D.C. 
The  subcommittee  met,  pursuant  to  call,  at  1:35  p.m.,  in  room 
1100,  Longworth  House  Office  Building,  Hon.  J.J,  Pickle  (chairman 
of  the  subcommittee)  presiding. 

[The  press  release  announcing  the  hearing  follows:] 
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FOR  IMMEDIATE  RELEASE 
MONDAY,  JULY  19,  1993 


PRESS  RELEASE  #11 
SUBCOMMITTEE  ON  OVERSIGHT 
COMMITTEE  ON  WAYS  AND  MEANS 
U.S.  HOUSE  OF  REPRESENTATIVES 
1135  LONGWORTH  HOUSE  OFFICE  BLDG. 
WASHINGTON,  D.C.   20515 
(202)  225-5522 


THE  HONORABLE  J.  J.  PICKLE  (D. ,  TEXAS),  CHAIRMAN, 

SUBCOMMITTEE  ON  OVERSIGHT,  COMMITTEE  ON  WAYS  AND  MEANS 

U.S.  HOUSE  OF  REPRESENTATIVES,  ANNOUNCES  A  HEARING 

TO  REVIEW  THE  ADMINISTRATION  OF  SUPERFUND 

BY  THE  ENVIRONMENTAL  PROTECTION  AGENCY 


The  Honorable  J.  J.  Pickle  (D. ,  Texas) ,  Chairman  of  the 
Subcommittee  on  Oversight,  Committee  on  Ways  and  Means,  U.S.  House 
of  Representatives,  announced  today  that  the  Subcommittee  will  hold 
a  hearing  to  review  the  Environmental  Protection  Agency  (EPA) 
Inspector  General's  audit  of  the  Superfund  Trust  Fund  and  the 
Administration's  recently-announced  Superfund  Revitalization 
Initiatives.   The  Subcommittee  will  receive  testimony  from  the  EPA 
Inspector  General  and  the  EPA  Deputy  Administrator.   The  hearing  has 
been  scheduled  for  Monday,  July  26,  1993,  beginning  at  1:30  p.m.,  in 
the  main  Committee  hearing  room,  1100  Longworth  House  Office 
Building. 

The  Subcommittee  will  receive  the  fiscal  year  1992  Financial 
Statement  Audit  of  the  Superfund  Trust  Fund  conducted  by  the  EPA 
Inspector  General,  as  well  as  other  reports  of  audits  conducted  by 
the  Inspector  General  concerning  Superfund  expenditures  and  cost 
recoveries.   The  Subcommittee  will  also  examine  the  Administration's 
recently-announced  revitalization  initiatives,  focusing  on  how  these 
initiatives  will  improve  the  Superfund  program  in  the  long-  and 
short-term,  and  the  extent  to  which  these  initiatives  will  reduce 
the  need  for  Superfund  taxes  to  fund  the  program's  future  clean-up 
effort.   This  hearing  is  a  follow-up  to  the  Subcommittee's  hearings 
on  June  11  and  September  24,  1992,  on  related  Superfund  Trust  Fund 
issues. 

BACKGROUND 


The  Comprehensive  Environmental  Response,  Compensation,  and 
Liability  Act  (CERCLA)  of  1980  established  a  special  trust  fund,  the 
Hazardous  Substance  Superfund,  for  the  deposit  of  excise  taxes  on 
certain  chemicals  and  petroleum  products.   The  taxes  funding  the 
Trust  Fund  expired  temporarily  on  October  1,  1986.   Trust  fund 
monies  are  available  through  appropriation  for  the  Superfund  program 
for  the  purpose  of  cleaning  up  the  Nation's  abandoned  hazardous 
waste  sites.   CERCLA  also  authorized  EPA  to  recover,  on  behalf  of 
the  Trust  Fund,  amounts  expended  for  the  clean-up  of  hazardous  waste 
sites  from  parties  responsible  for  the  contamination  of  those  sites. 
In  the  Superfund  Amendments  and  Reauthorization  Act  (SARA)  of  1986, 
the  Trust  Fund  and  related  taxes  (including  additional  taxes)  were 
reinstated.   The  Omnibus  Budget  Reconciliation  Act  of  1990  extended 
the  Trust  Fund  and  taxes  through  December  31,  1995.   Total  taxing 
authority  for  the  Superfund  Trusc  Fund  is  limited  iLo   $13.6  billion 
through  1995. 

As  of  the  end  of  fiscal  year  1992,  $12  billion  has  been 
appropriated  by  the  Congress  for  the  Superfund  clean-up  effort.   Of 
this  amount,  approximately  $8  billion  consisted  of  Superfund  excise 
taxes;  $1.7  billion  consisted  of  appropriations  from  general 
revenues;  and  $1.5  billion  consisted  of  interest,  penalties,  and 
amounts  recovered  from  responsible  parties.   Of  the  $12  billion 
expended  on  the  Superfund  clean-up  effort  in  the  first  12  years,  EPA 
has  recovered  less  than  $600,000  from  responsible  parties. 

In  announcing  the  hearing.  Chairman  Pickle  said:  "I  have  been 
very  disappointed  in  the  Superfund  program  for  some  time.  While  EPA 
has  spent  billions  of  dollars  over  the  past  12  years,  clean-up  work 

(MORE) 


has  been  completed  at  only  a  handful  of  sites.   There  are  thousands 
of  additional  hazardous  waste  sites  on  which  work  has  yet  to  be 
started.   It  seems  that  more  money  has  gone  into  the  pockets  of 
lawyers  and  consultants  than  into  the  clean-up  effort. 

"I  am  also  concerned  that  EPA  is  wasting  a  lot  of  Trust  Fund 
money,  and  I  continue  to  wonder  why  EPA  has  not  recovered  more  Trust 
Fund  dollars  from  responsible  parties.   With  a  better  managed 
program,  EPA  should  be  able  to  recover  virtually  all  Superfund 
clean-up  expenses.   I  also  continue  to  ask  why  EPA  needs  new  tax 
dollars  to  keep  the  program  going.   We  need  to  sort  out  the 
situation  before  the  Superfund  taxes  expire  in  1995. 

"The  Superfund  program  has  been  costing  too  much  and  taking  too 
long.   We  need  to  figure  out  exactly  what  needs  to  be  done  and  then 
do  it,  without  dragging  this  program  out  for  decades  at  a  cost  of 
hundreds  of  billions  of  dollars." 

DETAILS  FOR  SUBMISSION  OF  WRITTEN  COMMENTS; 

Persons  submitting  written  comments  for  the  printed  record  of 
the  hearing  should  submit  six  (6)  copies  by  the  close  of  business, 
Thursday,  August  16,  1993,  to  Janice  Mays,  Chief  Counsel  and  Staff 
Director,  Committee  on  Ways  and  Means,  U.S.  House  of 
Representatives,  1102  Longworth  House  Office  Building,  Washington, 
D.C.   20515. 

FORMATTING  REQUIREMENTS; 

Each  statement  presented  for  printing  to  the  Committee  by  a  witness,  any  written  statement  or  exhibit  submitted 
for  the  printed  record  or  any  written  comments  in  response  to  a  request  for  written  comments  must  conform  to  the 
guidelines  listed  below.  Any  statement  or  exhibit  not  in  compliance  with  these  guidelines  will  not  be  printed,  but  will  be 
maintained  in  the  Committee  files  for  review  and  use  by  the  Committee. 

1.  All  statements  and  any  accompanying  exhibits  for  printing  must  be  typed  in  single  space  on  legal-size  paper 
and  may  not  exceed  a  total  of  10  pages. 

2.  Copies  of  whole  documents  submitted  as  exhibit  material  will  not  be  accepted  for  printing.  Instead,  exhibit 
material  should  be  referenced  and  quoted  or  paraphrased.  All  exhibit  material  not  meeting  these  specifications 
will  be  maintained  in  the  Committee  files  for  review  and  use  by  the  Committee. 

3.  Statements  must  contain  the  name  and  capacity  in  which  the  witness  will  appear  or,  for  written  comments, 
the  name  and  capacity  of  the  person  submitting  the  statement,  as  well  as  any  clients  or  persons,  or  any 
organization  for  whom  the  witness  appears  or  for  whom  the  statement  is  submitted. 

4.  A  supplemental  sheet  must  accompany  each  statement  listing  the  name,  full  address,  a  telephone  number 
where  the  witness  or  the  designated  representative  may  be  reached  and  a  topical  outline  or  summary  of  the 
comments  and  recommendations  in  the  full  statement.  This  supplemental  sheet  will  not  be  included  in  the 
printed  record. 

The  above  restrictions  and  limitations  apply  only  to  material  being  submitted  for  printing.  Statements  and  exhibits 
or  supplementary  material  submitted  solely  for  distribution  to  the  Members,  the  press  and  the  public  during  the  course 
of  a  public  hearing  may  be  submitted  in  other  forms. 

/    /    #    /    # 


Chairman  Pickle.  The  Chair  will  ask  the  subcommittee  to  please 
come  to  order  and  we  are  going  to  ask  our  guests  if  they  will  please 
take  their  seats. 

This  afternoon  we  have  two  primary  groups  or  individuals  testi- 
fying, one  the  Inspector  General  of  the  EPA,  and  then  the  new 
Deputy  Administrator,  Mr.  Sussman,  who  will  be  with  us  shortly. 
They  are  having  an  important  meeting  with  their  regional  adminis- 
trators in  Washington  today.  He  will  be  coming  just  a  little  bit  late, 
but  we  will  proceed.  I  have  an  opening  statement  to  make  and  I 
think  Mr.  Houghton  also  has  one  and  if  any  of  the  other  members 
wish  to  make  a  statement. 

So  I  will  open  up  the  meeting  at  this  point. 

During  the  last  Congress,  this  subcommittee  held  two  hearings 
on  the  Superfund  program.  I  for  one  was  very  unhappy  with  what 
I  learned  during  those  hearings.  In  fact,  unless  things  improve  sub- 
stantially and  quickly,  now  uiat  a  new  administration  has  taken 
over,  I  will  recommend  that  this  committee  not  extend  the 
Superfund  taxes  when  they  expire  in  1995. 

The  costs  of  the  Superfund  program  are  staggering.  The  average 
cost  to  clean  up  a  Superfund  site  is  in  the  range  of  $25  to  $30  mil- 
lion. This  figure  could  go  even  higher  as  more  complex  sites  are 
readied  for  cleanup.  The  revenue  to  be  raised  by  the  Superfund 
taxes  authorized  through  1995  is  only  a  down  payment  on  an  enor- 
mous cleanup  bill,  and  will  not  come  close  to  paying  for  the  cleanup 
costs  of  the  Nation's  toxic  waste  sites. 

By  the  end  of  the  decade,  there  could  be  as  many  as  2,000 
Superfund  sites. 

In  my  view,  we  haven't  gotten  much  in  the  way  of  cleanup  for 
the  $11  to  $12  billion  spent  so  far  on  the  Superfund  program.  Most 
of  the  sites  on  the  National  Priorities  List  are  stuck  in  the 
Superfund  pipeline,  and  years  pass  while  the  sites  are  studied  and 
restudied,  evaluated  and  reevaluated. 

On  average,  over  9  years  elapses  between  the  time  the  remedial 
investigation  is  first  performed  at  a  Superfund  site  and  the  time 
the  site  is  finally  cleaned  up,  and  the  average  time  taken  to  clean 
up  a  site  is  on  the  increase. 

Meanwhile,  it  is  not  clear  what  are  the  actual  human  health 
risks,  if  any,  posed  by  the  sites. 

Testimony  at  last  year's  hearings  also  showed  that  the  audits  of 
the  Superfund  program  established  that  it  had  been  poorly  man- 
aged. The  trust  fund  was  intended  to  be  a  sort  of  revolving  fund 
that  would  be  replenished  by  recoveries  of  the  trust  fund  expendi- 
tures from  the  parties  responsible  for  the  pollution. 

Trust  fund  moneys  would  not  be  recoverable  in  instances  where 
there  was  an,  "orpnan  site,"  where  no  responsible  parties  could  be 
found.  According  to  figures  supplied  by  the  Congressional  Budget 
Office,  of  the  $12  billion  in  trust  fund  receipts,  less  than  5  percent, 
or  about  $546  million  have  resulted  from  cost  recoveries  from  re- 
sponsible parties. 

Moreover,  EPA  has  done  a  poor  job  managing  its  accounts  receiv- 
able. Last  year,  according  to  the  Inspector  Greneral,  90  percent  of 
the  receivables  were  delinquent.  In  some  instances,  EPA  did  not 
even  know  it  was  owed  money  until  it  received  a  check  from  a  re- 
sponsible party. 


Also,  according  to  the  Inspector  Greneral,  contractors  used  to 
carry  out  the  Superfund  program  are  treated  as  part  of  the,  "EPA 
family".  They  are  frequently  given  extensions  to  complete  tasks, 
are  rarely  subject  to  penalties  and  are  sometimes  given  bonuses 
even  though  their  work  may  have  been  substandard. 

With  the  reauthorization  of  the  Superfund  program  and  the  ex- 
tension of  the  Superfund  taxes  looming  on  the  horizon,  I  think  it 
is  appropriate  that  we  take  another  look  at  Superfund.  At  today's 
hearing,  we  will  receive  testimony  from  the  EPA  Inspector  General 
regarding  the  financial  management  of  the  trust  fund. 

The  EPA  Deputy  Administrator  will  testify  regarding  the  new 
administration's  Superfund  revitalization  initiative,  and  we,  I 
think,  had  better  see  some  substantial  improvements  in  the  pro- 
gram, as  well  as  in  the  way  it  is  administered  if  anyone  expects 
us  to  fund  this  program  again. 

Now,  the  Chair  recognizes  Mr.  Houghton  for  any  opening  state- 
ment he  might  make.  Mr.  Houghton, 

Mr.  Houghton.  Thank  you,  Mr.  Chairman. 

I  don't  have  a  great  deal  to  say.  I  appreciate  you  gentlemen  being 
here.  We  all  have  a  stake  in  this  issue.  Clearly,  this  hasn't  worked 
out  the  way  we  wanted.  Twelve  years  have  gone  by.  Will  another 
12— another  12  after  that? 

Will  it  really  amount  to  $1  trillion?  Can  we  really  spend  $10,  $11 
billion  on  60  sites  and  do  that  over  and  over  and  over  again?  I  don't 
think  we  can.  I  mean,  clearly  we  are  in  a  wire  in  a  row.  Do  we 
keep  on  going  down  this  area? 

Aiid  I  know  you  are  not  happy  with  it.  Or  do  we  go  down  another 
area?  And  it  seems  to  us,  and  I  back  up  the  chairman  totally  here, 
that  unless  we  see  a  good  solid  enlightened  approach  for  this  other 
route,  then  we  are  really  doing  a  disservice  to  everyone  by  suggest- 
ing additional  taxes  for  this,  because  we  just  aren't  getting  the  job 
done. 

So  I  appreciate  you  being  here.  We  look  forward  to  some  of  the 
answers  to  our  questions  and  your  testimony  and  that  is  all,  Mr. 
Chairman. 

Chairman  Pickle.  Thank  you. 

Any  other  members  have  an  opening  statement?  We  will  proceed 
then. 

Chairman  Pickle.  Our  first  witness  will  be  the  Honorable  John 
C.  Martin,  the  Inspector  General  for  the  Environmental  Protection 
Agency,  and  I  understand  he  is  accompanied  by  Kenneth  Konz,  As- 
sistant Inspector  General  for  auditing. 

Mr,  Martin,  we  are  pleased  to  have  you.  If  you  will  proceed,  we 
will  be  glad  to  hear  your  testimony. 

STATEMENT  OF  JOHN  C.  MARTIN,  INSPECTOR  GENERAL,  U.S. 
ENVIRONMENTAL  PROTECTION  AGENCY,  ACCOMPANIED  BY 
KENNETH  A.  KONZ,  ASSISTANT  INSPECTOR  GENERAL  FOR 
AUDIT 

Mr,  Martin.  Thank  you,  Mr,  Chairman. 

If  I  could,  I  would  like  to  summarize  my  written  testimony  in  a 
briefer  fashion,  if  you  would  insert  the  full  testimony  in  the  record. 

Chairman  Pickle,  If  you  summarize,  kind  of  help  us  follow  you 
on  your  testimony  so  we  can  keep  up  with  where  you  are. 


Mr.  Martin.  All  right.  Today  I  will  discuss  our  audits  of  financial 
management  in  the  Superfund  program  which  is  of  special  concern 
to  this  subcommittee. 

Although  a  financial  accounting  system  is  only  one  part  of  the 
total  Superfund  program  at  EPA,  it  is  a  very  important  part  and 
provides  the  framework  by  which  the  program's  costs  and  its  effec- 
tiveness can  be  gauged. 

In  December  of  last  year,  we  issued  a  summary  of  our  audits  of 
Superfund  obligations  and  disbursements  over  a  10-year  period 
since  1981  which  we  call  our  "Decade  Report."  In  each  of  our  an- 
nual reports  over  this  period,  we  reported  pervasive  problems  with 
fundamental  aspects  of  sound  financial  management  in  the 
Superfund  program.  EPA  generally  has  responded  positively  to  our 
recommendations  for  correcting  specific  errors  or  deficiencies,  but 
it  has  not  corrected  all  the  problems  we  have  brought  to  their  at- 
tention. I  will  briefly  discuss  a  few  of  these  matters,  including  ac- 
counts receivable,  accounting  for  preliminary  site  costs,  the 
Superfund  indirect  cost  rate,  and  property  and  equipment. 

In  our  "Decade  Report,"  we  reported  that  from  1983  to  1990,  $94 
million  of  accounts  receivable  were  not  posted  in  a  timely  manner. 
The  audit  of  the  1992  trust  fund  still  found  that  $5  million  of  ac- 
counts receivable  out  of  a  $13  million  nonstatistical  sample  took  an 
average  of  11  calendar  weeks  from  the  time  the  legal  judgments  es- 
tablished the  debt  to  the  time  they  appeared  in  the  financial  man- 
agement system  of  EPA. 

Once  EPA  establishes  a  debt  for  Superfund  cleanup  costs  to  be 
paid  by  a  responsible  party,  it  has  to  record  this  debt  in  its  finan- 
cial system.  The  importance  of  recording  the  money  due  EPA  is 
more  than  a  mere  accounting  exercise.  Recording  receivables  allows 
agency  personnel  to  monitor  receivables  to  ensure  parties  respon- 
sible for  the  contamination  of  sites  pay  their  share  of  the  cleanup 
costs. 

Chairman  PiCKLE.  Mr.  Martin,  let  me  interrupt  you. 

Mr.  Martin.  Yes. 

Chairman  PiCKLE.  For  my  information,  what  do  you  mean  when 
you  say  the  importance  of  recording  money,  EPA?  Help  me  under- 
stand what  you  mean  by  recording. 

Who  is  supposed  to  record  what  and  in  what  manner? 

Mr.  Martin.  Well,  Mr.  Chairman,  as  a  legal  obligation  is  entered 
into  by  a  responsible  party,  the  Justice  Department  and  the  agency 
receive  copies  of  that  document. 

The  agency  has  a  financial  system  by  which  that  entire  debt  has 
to  be  recorded  so  that  we  know  officially  in  the  system  that  the 
debt  is  due. 

As  you  pointed  out  in  your  opening  statement,  we  found  cases 
where  EPA  actually  received  the  check  from  the  responsible  party 
before  there  was  any  posting  in  the  official  accounting  records  that 
the  debt  was  even  due. 

Chairman  PiCKLE.  If  EPA  finds  that  a  responsible  party  owed 
considerable  money,  what  does  it  take  to  record  it? 

Mr.  Martin.  Well,  it  is  a  fairly  complicated  process,  but  the  way 
we  do  it,  it  is  not  a  very  efficient  process  because  there  are  a  series 
of  documents  that  have  to  pass  between  the  Justice  Department 
and  the  agency  in  its  official  record  system. 


I  don't  know  how  else  to  explain  it,  but  the  method  that  we  are 
using  is  allowing  items  to  be  recorded  far  later  than  they  should 
be  with  the  possibility  that  they  could  be  lost  in  the  process. 

Chairman  Pickle.  All  that  is  needed  then  to  be  recorded  is  for 
the  agency,  EPA,  to  officially  put  on  their  books  that  they  are  owed 
so  much  money  from  a  certain  agency,  certain  party? 

Mr.  Martin.  That  is 

Chairman  Pickle.  Now,  if  they  officially  put  it  on  their  books 
and  then  they  submit  that  information,  I  presume  to  a  collection 
agency  of  the  Government,  and  unless  they  put  it  on  the  books,  the 
agency  won't  go  out  and  collect  it  and  if  they  drag  out  putting  it 
on  the  books  or  recording  it,  then  it  could  go  for  weeks  or  months 
or  even  longer  than  that. 

So  all  it  takes  is  for  somebody  at  EPA  to  actually  officially  record 
that  obligation;  is  that  correct? 

Mr.  Martin.  That  is  right. 

Chairman  Pickle.  It  is  not  something  to  be  filed  at  the  court- 
house and  send  up  smoke  signals  and  have  a  powwow.  They  just 
got  to  enter  it  on  the  books  and  pass  that  information  along,  and 
they  don't  do  it. 

They  have  been  very,  very  slow  in  doing  it? 

Mr.  Martin.  That  is  right. 

Chairman  Pickle.  OK.  Now,  go  ahead. 

Mr.  Martin.  Another  area  where  Superfund  costs  are  not  being 
properly  recorded  for  eventual  recovery  concerns  the  so-called  ZZ 
accounts.  These  accounts  were  set  to  accumulate  preliminary  costs 
for  Superfund  sites  that  do  not  yet  have  site  identification  num- 
bers. 

The  cumulative  amount  from  1983  to  1992  in  these  accounts  ex- 
ceeded $66  million  and  accounted  for  about  5  percent  of  total 
Superfund  expenditures.  We  reviewed  about  $4  million  of  these 
costs  in  our  latest  audit.  Now,  this  was  not  a  random  statistical 
sample  and  therefore  we  can't  project  the  results  of  the  entire  $66 
million  in  the  ZZ  accounts,  but  we  did  try  to  include  transactions 
that  were  representative  of  the  total.  Our  audit  found  that  $1.6 
million  or  about  40  percent  of  the  costs  included  in  the  sample 
were  improperly  recorded.  Incorrectly  including  these  costs  in  the 
ZZ  accounts  increased  the  likelihood  that  EPA  would  not  recover 
all  the  costs  incurred  to  clean  up  the  Superfund  sites. 

Chairman  Pickle.  Where  do  they  get  the  term  ZZ? 

Mr.  Martin.  It  is  agency  terminology.  I  don't  know  where  it 
comes  from.  Basically,  whatever  you  call  it,  it  is  an  account  where 
they  put  items  they  don't  know  where  else  to  charge,  so  they  put 
it  in  this  account  until  they  would  eventually  take  items  out  of  the 
account  and  charge  them  to  specific  accounts. 

The  problem  we  are  finding  is  what  they  are  not  doing. 

Chairman  Pickle.  Maybe  ZZ  means  easy.  Well,  I  just  wondered 
why.  Gro  ahead. 

Mr.  Martin.  The  next  thing  is  the  indirect  cost  rate. 

EPA's  conservative  policy  of  excluding  certain  costs  from  its  indi- 
rect cost  pools  resulted  in  a  materially  understated  indirect  cost 
rate.  Over  the  years,  this  policy  has  excluded  over  $1  billion  in  in- 
direct costs  from  potential  recovery. 
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The  audit  report  we  issued  just  a  few  months  ago  in  February 
reported  that  allocable  indirect  costs,  such  as  research  and  develop- 
ment and  depreciation  expenses,  were  still  being  excluded  from  the 
indirect  cost  pools.  Using  fiscal  1988  as  an  example,  if  these  costs 
had  been  included  and  properly  allocated  as  part  of  the  total  clean- 
up costs,  the  average  indirect  cost  rate  would  have  been  $353  per 
hour  instead  of  the  agency  proposed  rate  of  $66  per  hour.  In  total 
dollars,  this  resulted  in  the  exclusion  of  $226  million  in  fiscal  1988 
from  possible  cost  recovery  from  responsible  parties. 

The  next  item  is  equipment  and  property. 

Another  problem  area  we  audited  in  the  Superfund  program  is 
accounting  for  equipment  and  property.  Superfund  property  re- 
corded in  EPA's  inventory  was  valued  at  about  $76  million  in  1990. 
Over  a  10-year  period,  our  auditors  identified  $12  million  of  that 
property  in  the  Superfund  program  that  was  purchased  and  re- 
ceived, but  not  recorded  in  the  agency's  accountability  system.  This 
means  the  agency  does  not  have  accurate  inventory  records,  and 
therefore  loses  control  over  valuable  property  and  equipment.  In 
short,  it  has  no  way  of  knowing  if  such  property  has  been  lost  or 
stolen. 

In  addition  to  the  CERCLA  requirement  for  the  obligations  and 
disbursements  audits,  the  Chief  Financial  Officers  Act  of  1990  re- 
quires the  preparation  of  annual  financial  statements  for  all  agency 
trust  fimds,  revolving  funds  and  commercial  activities. 

An  independent  accounting  firm  performed  an  audit  of  EPA's 
1992  Superfund  financial  statements  as  part  of  the  financial  state- 
ment audit.  The  CPA  firm  disclaimed  an  opinion  on  the  Superfund 
financial  statements  because  EPA  could  not  provide  adequate  sup- 
port for  the  data  included  in  the  statements.  Without  this  support, 
the  auditors  could  not  determine  the  accuracy  and  reliability  of  the 
data  reported.  The  CPA  firm  also  reported  that  a  lack  of  effective 
controls  in  EPA's  accounting  svstem  led  to  errors  in  the  Superfund 
financial  records  totahng  nearly  $500  million  which  EPA  corrected 
during  the  course  of  our  audit. 

Agency  management  has  responded  positively  to  audit  rec- 
ommendations for  corrective  actions,  and  has  initiated  or  agreed  to 
initiate  improvements. 

And  in  conclusion,  our  retrospective  view  of  the  Superfund  audits 
over  the  last  10  years  lead  us  to  conclude  that  sound  financial 
management  was  secondary  or  lower  priority  during  the  decade. 
Each  of  our  annual  Superfund  audit  reports  discussed  internal  con- 
trol procedures  that  needed  to  be  improved. 

Earlier  deficiencies,  such  as  a  lack  of  guidance  on  financial  man- 
agement, has  largely  been  taken  care  of  The  challenge  EPA  now 
faces  is  to  convince  all  managers,  both  in  headquarters  and  the  re- 
gion, that  their  financial  management  responsibilities  are  not  ancil- 
lary duties  that  can  take  a  back  seat  to  achieving  EPA's  environ- 
mental mission. 

We  believe  that  sound  financial  management  is  an  integral  part 
of  EPA's  mission. 

You  asked  also  that  I  address  today  a  recent  agency  compilation 
of  proposed  changes  to  the  Superfund  program  called  the 
Superfund  Administrative  Improvements,  they  have  announced 
last  month  is  ambitious  in  its  objectives  discussing  wide-ranging 


initiatives  dealing  with  broad  policy  issues.  As  such,  it  does  not 
specifically  address  the  Superfiind  financial  management  problems 
I  discussed  today.  However,  we  support  these  initiatives  which  ad- 
dress some  of  the  problems  confi-onting  the  Superfund  program 
that  our  office  has  reported  over  the  years.  These  proposed  initia- 
tives, for  instance,  outline  improvements  to  streamline  and  expe- 
dite the  cleanup  process,  and  also  address  contract  management 
problems  in  the  Superfund  program.  Both  of  these  matters  have 
been  the  subject  of  past  audits. 

I  am  confident  that  the  improving  attitude  toward  financial  man- 
agement at  EPA  will  help  realize  the  administrator's  goal  of  mak- 
ing EPA  a  model  of  efficiency  and  accountability. 

That  is  the  end  of  my  statement,  Mr.  Chairman.  I  would  be 
happy  to  answer  any  questions  you  have. 

Chairman  Pickle.  I  thank  you,  Mr.  Martin. 

[The  prepared  statement  follows:] 
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TESTIMONY  OF  JOHN  C.  MARTIN 

INSPECTOR  GENERAL 

U.S.  ENVIRONMENTAL  PROTECTION  AGENCY 

BEFORE  THE  OVERSIGHT  SUBCOMMITTEE  OF  THE 

COMMITTEE  ON  WAYS  AND  MEANS 

U.S.  HOUSE  OF  REPRESENTATIVES 


JULY  26,  1993 

Good  afternoon,  Mr.  Chairman  and  members  of  the 
Subcommittee.   The  Office  of  Inspector  General  has  conducted  many 
audits  of  the  Superfund  program  at  EPA,  including  internal  audits 
of  program  activities,  as  well  as  cost  audits  of  contracts  and 
assistance  agreements.   Today  I  will  discuss  our  audits  of 
financial  management  in  the  Superfund  program,  which  is  of 
special  concern  to  this  Subcommittee.   Although  a  financial 
accounting  system  is  only  one  part  of  the  total  Superfund  program 
at  EPA,  it  is  a  very  important  part  and  provides  the  framework  by 
which  the  program's  costs  and  its  effectiveness  can  be  gauged. 

BACKGROUND 

Congress  has  authorized  over  $15  billion  for  Superfund 
cleanups  for  hazardous  waste  sites  from  the  inception  of  the 
program  in  1980  through  1993.   In  fiscal  1992,  EPA  spent  $1.4 
billion  on  the  Superfund  program.   To  manage  this  amount  of 
money,  it  is  critical  that  the  Superfund  program  at  EPA  have  an 
accounting  system  that  provides  complete,  consistent,  reliable 
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and  timely  data  for  program  oversight,  decision  making, 
reporting,  and  control  of  assets. 

Superfund  financial  records  must  be  available  for  legal 
cases  to  support  recovery  of  Government  costs  from  parties 
responsible  for  releasing  hazardous  substances  into  the 
environment,  and  for  other  Superfund  enforcement  actions. 
Consequently,  high  standards  must  be  followed  to  account  for 
appropriated  funds  and  other  assets. 

The  advent  of  the  Superfund  program  created  new  and  unique 
cost  accounting  requirements.   Prior  to  the  Superfund 
legislation,  EPA's  accounting  system,  like  those  of  most 
government  agencies,  was  geared  to  account  for  costs  on  an 
appropriation  basis.   Accumulating  Superfund  costs  for  each 
cleanup  site  required  significant  enhancements  to  the  existing 
accounting  systems.   I  will  give  an  overview  of  the  audits  we 
have  conducted  of  EPA's  Superfund  accounting  system  over  a  ten 
year  period,  and  then  discuss  the  recently  issued  audit  of 
Superfund  Financial  Statements. 

OBLIGATIONS  AND  DISBURSEMENTS  AND  RELATED  FINANCIAL  AUDITS 

As  required  by  the  Comprehensive  Environmental  Response, 
Compensation  and  Liability  Act  of  1980  (CERCLA) ,  we  have  been 
conducting  annual  financial  audits  of  Superfund  since  1981. 
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These  audits,  by  statute,  addressed  obligations  and  disbursements 
of  the  Superfund  Trust  Fund.   In  December  1992,  we  issued  a 
summary 

of  these  audits  over  the  ten  year  period  since  1981  which  we  call 
our  "Decade  Report."  To  augment  our  audits  of  Superfund 
obligations  and  disbursements,  we  have  conducted  individual 
audits  of  certain  aspects  of  Superfund  financial  management,  such 
as  the  indirect  cost  rate  and  site  accounting. 

In  each  of  our  annual  reports  over  the  last  ten  years  we 
have  reported  pervasive  problems  with  fundamental  aspects  of 
sound  financial  management  in  the  Superfund  program.   EPA 
generally  has  responded  positively  to  our  recommendations  for 
correcting  specific  errors  or  deficiencies,  but  has  not  corrected 
all  the  problems  we  have  brought  to  their  attention.   I  will 
briefly  discuss  a  few  of  these  matters,  including  accounts 
receivable,  accounting  for  preliminary  site  costs,  the  Superfund 
indirect  cost  rate,  and  property  and  equipment. 


Accounts  Receivable  and  Cost  Recovery 

One  important  function  of  the  financial  management  system  is 
to  record  and  manage  accounts  receivable  to  ensure  that  the 
Agency  collects  all  the  funds  to  which  it  is  entitled. 
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Once  EPA  establishes  a  debt  for  cleanup  costs  to  be  paid  by 
a  responsible  party,  it  must  be  recorded  in  the  financial 
management  system.   The  importance  of  recording  money  due  EPA  is 
more  than  a  mere  accounting  exercise.   Recording  the  receivable 
allows  Agency  personnel  to  monitor  the  receivable  to  ensure 
parties  responsible  for  contamination  at  Superfund  sites  pay  for 
their  share  of  cleanup  costs. 

This  function  becomes  even  more  critical  in  a  time  of 
financial  constraint  that  we  are  now  experiencing.   In  the 
Superfund  program  alone,  over  $128  million  was  due  EPA  from 
outside  parties  at  the  start  of  this  fiscal  year. 

In  our  Superfund  "Decade  Report"  we  reported  that  from  1983 
to  1990,  $94  million  of  accounts  receivable  were  not  posted  in  a 
timely  manner.   The  audit  of  the  fiscal  1992  Trust  Fund  still 
found  that  $5  million  of  accounts  receivable  out  of  a  $13  million 
nonstatistical  sample  took  an  average  of  11  calendar  weeks  from 
the  time  of  legal  judgments  establishing  the  debts  to  the  time 
they  appeared  in  EPA's  financial  management  system  as  accounts 
receivable.   Further,  an  audit  in  one  EPA  region  found  that  it 
had  been  paying  the  Government's  share  of  costs  for  cleanups 
undertaken  by  private  parties,  but  had  not  established  accounts 
receivable  for  $1  million  owed  to  the  Government  by  these  same 
parties. 
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A  related  area  of  concern  is  cost  recoveries  for  sites  which 
may  be  impacted  by  the  statute  of  limitations.   In  a  recent 
memorandum  from  EPA  responding  to  an  audit  report,  EPA  states: 
"At  the  end  of  FY92  there  were  approximately  2070  sites,  with 
average  direct  obligations  of  $1.7  million,  eligible  for  cost 
recovery."  This  memo  goes  on  to  state  that  the  situation  will 
get  worse  in  the  future  because  of  the  increased  number  of  high 
cost  remedial  actions  that  will  require  recovery  over  the  next 
several  years.   We  share  the  Agency's  concern  in  this  area 
because  these  costs  may  be  lost  forever  if  EPA  does  not  take 
aggressive  cost  recovery  actions  before  expiration  of  the  time 
limitation. 

In  an  effort  to  address  the  continuing  problems  in  managing 
accounts  receivable,  the  Agency  established  a  task  force  to 
identify  problems  and  recommend  solutions.   Problem  areas  noted 
by  the  task  force  included  finance  offices  not  receiving 
enforcement  actions  timely;  more  aggressive  action  needed  to 
collect  receivables;  and  improvements  needed  in  internal 
controls.   Actions  taken  to  address  these  areas  included 
establishing  interoffice  procedures  to  improve  tracking  accounts 
receivable,  exploring  ways  to  strengthen  the  collection  process, 
and  identifying  procedural  deficiencies.   EPA  has  also  initiated 
reconciliation  procedures  in  an  attempt  to  ensure  that  all  valid 
accounts  receivable  are  recorded. 
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site  Accounting 

Another  area  where  Superfund  costs  are  not  being  properly 
recorded  for  eventual  recovery  concerns  the  so-called  "ZZ" 
accounts.   These  accounts  were  set  up  to  accumulate  preliminary 
costs  for  Superfund  sites  that  do  not  yet  have  site 
identification  numbers.   Site  identification  numbers  allow  for 
direct  charging  of  costs  to  a  specific  site  cleanup  operation  so 
they  can  be  recovered  from  responsible  parties. 

The  cumulative  amount  from  1983  to  1992  in  the  "ZZ"  accounts 
exceeded  $66  million  and  accounted  for  about  five  percent  of 
total  Superfund  expenditures.   We  reviewed  about  $4  million  of 
these  costs.   This  was  not  a  random  statistical  sample,  and, 
therefore,  cannot  be  projected  to  the  entire  $66  million  of  "ZZ" 
accounts,  but  we  did  try  to  include  transactions  representative 
of  the  total.   Our  audit  found  that  $1.6  million  or  40%  of  the 
costs  included  in  our  sample  were  improperly  recorded.   These 
costs  should  have  been  recorded  or  transferred  as  direct  charges 
to  sites  that  had  identifier  numbers,  or  included  in  other 
Superfund  accounts.   Incorrectly  including  these  costs  in  the 
"ZZ"  accounts  increased  the  likelihood  that  EPA  would  not  recover 
all  the  costs  incurred  to  clean  up  Superfund  sites. 
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Indirect  cost  rate 

EPA's  conservative  policy  of  excluding  certain  costs  from 
its  indirect  cost  pools  resulted  in  a  materially  understated 
indirect  cost  rate.   Over  the  years,  this  policy  has  excluded 
over  $1  billion  in  indirect  costs  from  potential  recovery. 

EPA's  own  review  of  its  Superfund  indirect  cost  rate 
methodology  started  in  1987.   EPA  contracted  with  an  accounting 
firm  to  do  a  study  of  the  methodology  being  used.   The  resulting 
report,  issued  in  April  1988,  identified  additional  costs  which 
the  firm  recommended  for  inclusion  in  the  cost  pools  and  included 
an  endorsement  of  the  "full  accounting"  concept. 

The  audit  report  we  issued  in  February  1993,  reported  that 
allocable  indirect  costs,  such  as  research  and  development  and 
depreciation  expenses,  were  still  being  excluded  from  the 
indirect  cost  pools.   Using  fiscal  1988  as  an  example,  if  these 
costs  had  been  included  and  properly  allocated  as  part  of  total 
cleanup  costs,  the  average  indirect  cost  rate  would  have  been 
$3  53  per  hour  instead  of  the  Agency  proposed  $66  per  hour.   In 
total  dollars,  this  resulted  in  the  exclusion  of  $225.9  million 
in  fiscal  1988  from  possible  recovery  from  responsible  parties. 

EPA  is  using  the  rulemaking  process  as  a  means  to  implement 
the  "full  accounting"  concept.   The  revised  indirect  cost  rates 
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under  the  proposed  rule  are  up  to  six  times  higher  than  the 
present  indirect  cost  rates  and  would  be  applied  retroactively 
for  fiscal  years  1983  through  1988. 

We  fully  support  Agency  efforts  to  make  every  reasonable 
attempt  to  recover  all  direct  and  indirect  costs  that  can  be 
attributed  to  cleanups  of  specific  hazardous  waste  sites.   By 
publishing  the  proposed  rule,  EPA  has  begun  corrective  action  to 
revise  the  methodology  for  calculating  indirect  cost  rates  to 
include  the  types  of  costs  excluded  under  the  present  method. 

Equipment  and  Property 

Another  problem  area  we  have  audited  in  the  Superfund 
program  is  accounting  for  equipment  and  property.   Superfund 
property  recorded  in  EPA's  inventory  was  valued  at  about  $76 
million  in  1990.   Over  a  ten-year  period,  auditors  identified  $12 
million  of  property  in  the  Superfund  program  that  was  purchased 
and  received,  but  not  recorded  in  the  Agency's  accountability 
system.   This  means  the  Agency  does  not  have  accurate  inventory 
records,  and  therefore  loses  control  over  valuable  property  and 
equipment.   In  short,  it  has  no  way  of  knowing  if  such  property 
has  been  lost  or  stolen. 

The  Agency  currently  uses  two  systems  to  account  for  and 
control  property.   One  system  records  cost  information;  the  other 
system  contains  property  identification  information.   Neither 
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system  contains  complete  historical  cost  data  and  information  to 
support  all  capitalized  property.   EPA  formed  a  Quality  Action 
Team  in  March  of  this  year  to  evaluate  and  suggest  improvements 
to  the  Agency's  current  policies  for  accounting  for  property. 
Our  involvement  with  this  group  indicates  that  it  is  responding 
positively  to  property  management  problems  and  is  working  to 
develop  realistic  solutions. 


FISCAL  1992  FINANCIAL  STATEMENT  AUDIT 

In  addition  to  the  CERCLA  requirement  for  the  obligations 
and  disbursements  audits,  the  Chief  Financial  Officers  (CFO)  Act 
of  1990  requires  the  preparation  of  annual  financial  statements 
for  all  Agency  trust  funds,  revolving  funds,  and  commercial 
activities.   Since  it  is  a  trust  fund,  Superfund  is  included  in 
this  requirement.   The  CFO  Act  makes  the  Office  of  Inspector 
General  responsible  for  the  audit  of  these  financial  statements. 
On  June  30  of  this  year,  we  issued  the  first  audit  report  of 
EPA's  financial  statements  required  by  the  CFO  Act,  including  the 
Superfund  Trust  Fund. 

An  independent  accounting  firm  performed  an  audit  of  EPA's 
Superfund  financial  statements  as  part  of  the  audit  of  financial 
statements  required  by  the  Chief  Financial  Officers  Act.   The  CPA 
firm  disclaimed  an  opinion  on  the  Superfund  financial  statements. 
The  CPA  firm's  disclaimer  of  opinion  means  EPA  could  not  provide 
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adequate  support  for  the  data  included  in  the  Superfund  financial 
statements.   Without  this  support  the  auditors  could  not 
determine  the  accuracy  and  reliability  of  the  data  reported. 
The  CPA  firm  reported  that  a  lack  of  effective  controls  in  EPA's 
accounting  system  led  to  errors  in  the  Superfund  financial 
records  totalling  nearly  $500  million,  which  EPA  corrected  during 
the  course  of  our  audit. 

The  CPA  firm  reported  problems  with  Superfund  financial 
statements  relating  to  some  of  the  same  areas  that  our  annual 
Trust  Fund  Audits  had  discussed  —  accounts  receivable  and 
property,  for  instance.   In  addition,  the  CPA  firm  stated  in  its 
opinion  that  it  could  not  rely  on  the  accuracy  of  certain 
categories  of  data  because  the  Agency  either  had  not  recorded 
certain  amounts,  or  did  not  have  adequate  records  to  support 
recorded  amounts.   This  included  the  following  categories  of 
liabilities  to  the  trust  fund: 

-  retainages  withheld  from  contractors,  pending 
final  acceptance  of  their  work; 

-  revenues  received  from  States  for  their  share  of 
Superfund  cleanups;  and 

-  amounts  due  EPA's  grantees  for  services  performed. 
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Agency  management  has  responded  positively  to  audit 
recommendations  for  corrective  actions,  and  has  initiated  or 
agreed  to  initiate  improvements.   Some  of  these  initiatives  have 
teJcen  the  form  of  Quality  Action  Teeuos  to  determine  the  best 
course  of  corrective  actions.   It  will  only  be  when  these  actions 
has  been  implemented  that  we  can  fully  evaluate  their 
effectiveness . 

CONCLUSION     ■  — 

Our  retrospective  view  of  Superfund  audits  over  the  last  ten 
years  has  led  us  to  conclude  that  sound  financial  management  was 
a  secondary,  or  lower,  priority  during  the  decade.   Each  of  our 
annual  Superfund  audit  reports  discussed  internal  control 
procedures  that  needed  to  be  improved.   EPA  has  acknowledged  the 
seriousness  of  some  of  these  weaknesses  by  reporting  them  to  the 
President  under  the  Federal  Managers'  Financial  Integrity  Act. 

Earlier  deficiencies,  such  as  a  lack  of  guidance  on 
financial  management  issues  has  largely  been  taken  care  of.   The 
challenge  EPA  now  faces  is  to  convince  all  managers,  both  in 
Headquarters  and  the  regional  and  field  offices,  that  their 
financial  management  responsibilities  are  not  ancillary  duties 
that  can  take  a  back  seat  to  achieving  EPA's  environmental 
mission.   We  believe  that  sound  financial  management  is  an 
integral  part  of  EPA's  mission. 
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Tax  dollars,  and  funds  from  all  parties  involved  in 
hazardous  waste  cleanups,  allow  the  Superfund  program  to 
continue.   Such  funds  must  be  accounted  for  and  conserved  through 
a  financial  management  system  that  provides  complete,  consistent, 
reliable  and  timely  data.   Unfortunately,  the  1992  Financial 
Statement  Audit  that  I  discussed  shows  EPA  does  not  yet  have  a 
system  in  place  to  achieve  this. 

You  asked  that  I  also  address  today  a  recent  Agency 
compilation  of  proposed  changes  to  the  Superfund  program  called 
Superfund  Administrative  Improvements.   This  improvement  effort, 
announced  last  month,  is  ambitious  in  its  objectives,  describing 
wide-ranging  initiatives  dealing  with  broad  policy  issues.   As 
such,  it  does  not  specifically  address  the  Superfund  financial 
management  problems  I  discussed  today.   However,  we  support 
these  initiatives  which  address  some  of  the  problems  confronting 
the  Superfund  program  that  our  office  has  reported  on  over  the 
years.   These  proposed  initiatives,  for  instance,  outline 
improvements  to  streamline  and  expedite  the  cleanup  process  and 
also  address  contract  management  problems  in  the  Superfund 
program.   Both  of  these  matters  have  been  the  subject  of  past 
audits. 

We  believe  the  initiatives  discussed  in  the  Superfund 
Administrative  Improvements  are  positive  approaches  to  address 
problems  that  exist  in  the  Superfund  program.   Of  course,  it  is 
only  after  these  initiatives  have  been  implemented  that  one  can 
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fully  evaluate  whether  they  have  been  successful  in  correcting 
the  problems  they  address.  We  will  continue  to  monitor  these 
initiatives  as  they  are  implemented. 

I  am  confident  that  the  improving  attitude  toward  financial 
management  at  EPA  will  help  realize  the  Administrator's  goal  of 
making  EPA  a  model  of  efficiency  and  accountability.   This 
concludes  my  prepared  statement.   I  will  be  happy  to  answer  any 
questions  you  may  have. 


[Two  reports  that  were  submitted  by  the  EPA,  Report  of  Audit— Superfund  "ZZ"  Accounts,  Audit 
Report  E1SFF2-1 1-005 1-3 100266,  and  The  Fiscal  1992  Financial  Statement  Audit  of  the 
Superfund  Trust  Fund,  Leaking  Underground  Storage  Tank  Trust  Fund  and  Asbestos  Loan 
Program,  Audit  Report  P12SFL2-20-S001-3 100264  are  being  retained  in  the  Committee  files, 
and  are  also  available  to  the  public  from  the  Environmental  Protection  Agency.] 
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Chairman  Pickle.  I  think  the  first  question  I  would  want  to  ask 
you  is  in  reference  to  the  statement  you  made  regarding  the  finan- 
cial audit  statements. 

You  said  that  a  CPA  firm  disclaimed  an  opinion  on  the 
Superfund  financial  statement  because  EPA  couldn't  provide  ade- 
quate support  for  the  data  included  in  the  statement. 

Now,  without  that  kind  of  support,  the  auditors  couldn't  deter- 
mine the  accurate  status  of  it  and  would  not  make  anv  rec- 
ommendations. Are  you  saying  that  their  records  were  in  such  poor 
shape,  EPA's  records  were  in  such  poor  shape,  that  a  private  CPA 
firm  wouldn't  venture  a  guess  as  to  their  financial  status? 

Mr.  Martin.  That  is  exactly  right. 

Chairman  Pickle.  I  don't  guess  I  could  ask  any  more  questions. 

It  was  just  so  poorly  kept  that  they  wouldn't  even  put  their 
stamp — they  wouldn't  put  their  imprimatur  of  approval;  they  just 
couldn't  figure  it  out? 

Mr.  Martin.  That  is  correct. 

Chairman  Pickle.  All  right. 

Now,  Mr.  Martin,  you  have  said  that  they  have  poor  accounting 
when  you  have  conducted  these  audits.  In  your  opinion,  do  you 
think  that  poor  accounting  had  resulted  in  lower  recoveries  for  the 
trust  fund,  or  at  least  would  it  have  higher  collections  if  it  had 
good  records? 

Mr.  Martin.  Well,  Mr.  Chairman,  a  lot  of  what  you  said  in  your 
opening  statement  and  a  lot  of  what  I  tried  to  relate  in  my  state- 
ment relates  to  the  importance  of  getting  every  dollar  we  can  into 
the  trust  fund  by  pursuing  every  available  way  of  obtaining  receiv- 
ables from  private  parties,  properly  posting  them  in  the  system  so 
we  know  that  they  are  even  owed  to  us  and  aggressively  pursuing 
them  as  a  receivable,  like  any  other  person  would  who  was  owed 
money. 

And  all  of  that  means  that  we  are  not  collecting  back  into  the 
fund  everything  that  we  could  because  of  these  deficiencies. 

Chairman  PiCKLE.  Well,  in  your  opinion,  you  have  to  say  that  the 
accounting  and  the  financial  recordkeeping  of  the  EPA  has  been 
poor  and  not  acceptable. 

Now,  you  said  that  the  new  initiatives  have  been  announced  and 
they  seem  bold  and  ambitious,  but  they  were  only  announced  with- 
in the  last  month,  I  think,  or  very  recently. 

So  you  have  no  way  to  know  other  than  the  way  they  appear  on 
papers  the  general  approach  they  might  take  to  the  initiatives. 

We  are  going  to  hear  from  Mr.  Sussman  later  on  this  afternoon. 
But  that  just  so  far  is  a  general  recommendation.  But  regardless 
of  the  recommendations  and  initiatives,  it  still  doesn't  go  to  the 
heart  of  financial  management  system;  is  that  correct? 

Mr.  Martin.  That  is  correct.  The  new  initiatives  do  not  specifi- 
cally address  financial  management. 

CJhairman  PiCKLE.  Well,  that  is  why  I  said  at  the  beginning,  un- 
less there  are  some  changes  that  we  can  see  and  changes  are  made 
quickly,  I  do  not  intend  to  recommend  that  we  continue  funding 
tnis  Superfund  program. 

I  think  we  have  reached  a  point  where,  after  10  years,  we  ought 
to  know  what  to  do  and  how  to  go  about  it  and  get  it  done,  and 
we  are  not  doing  that  now. 
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All  right  now,  Mr.  Houghton,  I  yield  to  you. 

Mr.  Houghton.  I  would  like  to  depersonalize  any  questions  I 
have.  They  are  not  directed  to  you  or  Mr.  Konz  or  anyone.  I  just 
want  to  get  right  at  the  issues. 

I've  got  to  say  at  the  beginning  though,  Mr.  Chairman,  I  have 
been  through  a  lot  of  audit  committees  in  my  life.  As  a  matter  of 
fact,  more  than  I  ever  wanted  to  be.  I  never  heard  of  anything  like 
this. 

The  good  news  is  that  the  accounting  standards  are  not  only 
sloppy,  but  were  not  adhered  to.  The  bad  news  is  even  if  they  had 
been  good,  we  wouldn't  have  done  what  we  wanted  to  do  in  the 
first  place  when  we  set  out  12  years  ago. 

Now,  you  tell  me,  if  you  can,  if  you  can  interpret  this,  why  some 
of  these  initiatives  are  going  to  work?  Because  history  says  they 
aren't. 

Mr.  Martin.  There  is  no  question  in  my  mind  that  the  new  ad- 
ministration, from  my  personal  conversations  with  the  new  admin- 
istrator and  her  deputy,  they  are  personally  committed  to  making 
this  program  better. 

I  was  just,  as  the  chairman  said,  at  a  meeting  just  this  morning 
with  the  Deputy  Administrator  and  the  administrator  where  they 
talked  again  about  their  Superfund  initiatives.  I  can  only  tell  you 
that  I  believe  their  heart  is  in  the  right  place,  but  your  comment 
is  a  very  valid  one. 

There  have  been  initiatives  in  the  past.  What  is  important  here 
is  that  we  have  some  sense  of  determination  to  follow  through  on 
these  initiatives  one  by  one,  piece  by  piece  and  make  the  program 
operate  better. 

Mr.  Houghton.  If  I  could  just  interrupt  on  that,  I  am  sure  you 
mean  that,  and  I  know  that  the  whole  EPA  group  wants  that,  out 
really,  you  know,  it  hasn't  happened  and  they  have  had  other  ini- 
tiatives and  they  haven't  worked,  and  I  don't  know  how  to  go  about 
this,  Mr.  Chairman,  but,  boy,  there  have  to  be  some  awful  lot  of 
pretty  persuasive  talk  to  make  me  agree  or  follow  along  in  trying 
to  support  a  program  with  just  the  fact  that  you  are  going  to  have 
another  initiative. 

It  seems  to  me  that  almost  all  through  the  organization  there  are 
questions  of  mismanagement.  There  is  a  little  company  up  around 
where  I  live  that  has  nad  people  from  the  EPA  go  back  and  back, 
and  back,  and  back  and  they  never  were  accused  of  anything.  Their 
slate  is  absolutely  clear,  and  you  know,  when  you  don't  have 
enough  people  and  when  you  are  not  really  getting  at  the  big 
projects  and  you  are  sort  of  going  over  turf  that  is  sort  of  safe,  it 
seems  to  me  there  is  something  far  more  basic. 

Maybe  you  would  like  to  comment  on  that. 

Mr,  Martin.  I  am  not  sure  even  where  to  begin  on  commenting 
on  it.  I  think  that  we  have  already  talked  today  about  the  fun- 
damental problem  of  the  Superfund  when  it  was  created,  being  es- 
tablished with  almost  inherently  contradictory  goals  in  the  statute 
itself,  that  is,  clean  up  every  site  to  a  pristine  state  and  do  it  as — 
without  spending  a  whole  lot  of  money. 

You  can  sort  of  paraphrase  it  that  way,  and  then  set  up  a  system 
that  is  totally  litigious  where  everybody  is  always  suing  everybody 
else,  and  so  even  EPA  is  forced  to  go  to  extensive  measures  to  doc- 
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ument  everything  they  do  in  order  to  have  a — even  a  possibility  of 
a  success  in  a  legal  setting  when  they  try  to  recover  costs. 

So  what  you  may  be  talking  about  is  the  whole  concept  of  how 
the  program  is  now  structured  that  makes  it  extraordinarily  dif- 
ficult. 

Mr.  Houghton.  If  I  could  just  interrupt  a  minute.  I  don't  know 
how  much  more  time  I  have  got,  Mr.  Chairman,  but  just  more 
briefly,  I  don't  think  it  is  so  much  the  structure.  It  is  just  practical 
know-how  and  good  management. 

It  doesn't  seem  to  work,  and  there  are  good  people  and  they  have 
got  systems  and  they  have  certainly  had  a  lot  of  money,  but  the 
thing  just  doesn't  mesh. 

Chairman  PiCKLE.  Mr.  Brewster,  the  Chair  recognizes  the  gen- 
tleman from  Oklahoma. 

Mr.  Brewster.  Thank  you,  Mr.  Chairman. 

Mr.  Martin,  your  testimony  is  very  interesting  and  some  of  it  I 
find  downright  alarming  in  looking  through  it.  I  notice  here  that 
you  state  that  EPA  had  had  improper  accounting  for  equipment 
and  property  to  the  tune  of  about  $12  million. 

Are  they  going  to  fully  computerize? 

Mr.  Marten.  Actually  part  of  the  problem  is  that  they  have  two 
different  systems  that  account  for  property,  one  basically  on  the 
end  where  they  buy  it  and  then  one  when  it  is  put  in  an  inventory 
system,  and  we  do  not  have  an  integrated  system  that  one  would 
expect  in  a  modem  government  setting. 

Mr.  Brewster.  Well,  is  there  a  purchase  order  system  that  re- 
quires somebody  to  authorize  purchase  of  something? 

Mr.  Martin.  There  is  a  system  like  your — ^you  could  conceive  of 
where  someone  authorizes  a  purchase  and  then  it  is  paid  for  and 
we  receive  property. 

There  is  a  separate  system  where  we  account  for  it  in  an  inven- 
tory system  and  the  twain  doesn't  always  meet.  We  don't  always 
record  one  in  the  other. 

Mr.  Brewster.  That  is  incredible  to  me.  What  types  of  property 
or  types  of  equipment  were  not  recorded? 

Mr.  Martin.  Well,  part  of  the  audit  talked  about  a  lot  of  ADP 
equipment  in  particular,  very  expensive  equipment,  things  that  it 
is  easy  to  lose  and  out  of  $76  million.  I  told  you  that  the  total  was 
about  $12  million. 

Mr.  Brewster.  Is  there  any  evidence  that  some  of  the  property 
or  equipment  has  been  lost,  stolen,  misplaced,  anything? 

Mr.  Martin.  Well,  we  can't  find  it,  but  we  don't  know  where  it 
is. 

Mr.  Brewster.  OK  So  you  know  there  is  approximately  $12  mil- 
lion of  equipment  that  you  can't  find.  You  don't  know  if  it  has  been 
stolen,  you  don't  know  if  it  is  misplaced,  or  you  don't  know  if  it  is 
in  a  warehouse  somewhere. 

Mr.  Martin.  Well,  as  our  testimony  says,  that  is  the  fundamen- 
tal problem.  If  you  can't  account  for  it  and  it  is  missing,  you  don't 
know  where  it  is. 

Mr.  Brewster.  OK  On  another  note,  I  understand  vour  office 
discovered  too  that  from  1988  to  1991,  one  EPA  region  has  falsely 
claimed  to  headquarters  that  it  performed  more  than  300  assess- 
ments and  investigations.  You  may  have  been  asked  this  question 
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a  moment  ago.  I  had  to  step  out  to  make  a  phone  call.  Is  that  cor- 
rect? 

Mr.  Marten.  I  was  not  asked  the  question  and  as  I  recall,  the 
number  was  275.  It  involved  our  region  in  San  Francisco,  Calif. 

Mr.  Brewster.  Was  the  purpose  of  that  just  to  try  to  make  the 
region  look  good  as  opposed  to  other  regions  or  why  would  you  fal- 
sify the  number  of  investigations  that  you  had  made? 

Mr.  Martin.  Well,  as  you  might  expect,  there  is  a  great  deal  of 
difference  of  opinion  between  the  people  who  are  involved  in  this 
activity  and  us  as  to  what  the  motivations  were,  why  this  occurred. 

I  have  seen  an  explanation  from  the  regional  office  where  they 
talked  about  it  as  a  means  of  a  more  efficient  way  of  handling  Gov- 
ernment paperwork.  They  were  able  to  shorten  the  process  that 
they  went  through. 

In  our  view,  they  created  unnecessary  paperwork  and  created  the 
impression  and  reported — actually  these  figures  were  rolled  up  in 
a  report  that  was  prepared  to  be  sent  to  tne  Congress,  it  created 
the  impression  that  they  had  done  all  this  work  at  these  some  less 
than  300  sites  when,  in  fact,  all  of  them  were  just  paper  trans- 
actions where  no  real  work  was  done. 

Now,  what  the  motivation  for  that  is,  as  I  said,  is  open  to  a  great 
deal  of  difference  of  opinion.  Our  view  is  that  it  should  never  have 
been  done  and  that  most  Hkely  the  reason  was,  from  our  audit  and 
investigation  of  the  issue,  it  was  important  to  the  person  respon- 
sible for  the  program  that  they  show  these  high  accomplishments. 

Mr.  Brewster.  Mr.  Martin,  let's  try  to  put  that  in  perspective 
with  the  other  regions.  Did  the  other  regions  have  a  few  less  mis- 
takes in  their  investigation  assessments  as  far  as  your  group  is 
concerned,  or  did  they  have  50,  or  did  they  have  20,  or  did  they 
have  none? 

Mr.  Martin.  We  found  no  other  region  that  did  this. 

Mr.  Brewster.  Once  again,  Mr.  Martin,  I  appreciate  your  testi- 
mony very  much. 

It  is  alarming  at  best  and  as  the  chairman  said,  in  his  opening 
statement,  I  for  one  would  have  a  tough  time  extending  the  author- 
ization when  it  comes  up  again,  just  as  he  said,  unless  we  can  get 
some  assurance  that  things  are  going  to  be  more  properly  handled. 

Chairman  Pickle.  Thank  you,  Mr.  Brewster. 

Mr.  Hancock. 

Mr.  Hancock.  I  am  not  particularly  surprised  what  is  going  on. 
It  seems  like  this  is  just  kind  of  a  routine  SOP  the  way  the  Federal 
Government  operates  since  you  indicate  a  lackadaisical  attitude  to- 
ward money,  that  this  was  not  one  of  their  priorities. 

Would  you  say  that  it  was  kind  of  a  lackadaisical  attitude  to 
record  ana  manage  the  money? 

Mr.  Martin.  I  think  the  terms  we  use,  sir,  in  the — in  my  state- 
ment, would  be  that  the  agency  did  not  put  a  real  value  or  an  em- 
phasis on  management  of  this  kind.  It  is  a  problem  we  have  en- 
countered in  other  parts  of  the  agency's  operations. 

Mr.  Hancock.  Well,  and  in  other  parts  of  not  just  this  agency 
of  the  Federal  Government,  I  am  going  to  assume. 

Would  you  say  that  there  is  sort  of  a  lackadaisical  attitude  to- 
ward the  taxpayer's  money  that  existed  and  throughout  Govern- 
ment? 
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Mr.  Martin.  I  don't  think  there  is  any  real  way  I  could  comment 
on  that,  Mr.  Hancock. 

Mr.  Hancock.  Enough  said. 

All  right,  let  me  ask  you  a  question.  We  are  talking  about  dis- 
appearance of,  what,  12  million  dollars'  worth  of  data  processing 
equipment  basically — as  Congressman  Brewster  talked  about — 12 
million  dollars'  worth  of  inventory  that  just  kind  of  disappeared. 

Do  you  have  any — can  you  tell  me  how  many  people  are  em- 
ployed and  keeping  track  of  this  money,  the  total  numbers  of  per- 
sonnel, how  many  Government  people  are  employed  to  account  for 
this  money? 

Mr.  Majitin.  I  really  can't  give  you  the  number  of  people  em- 
ployed in  the  Superfund  program.  EPA  right  now  has  in  total  ap- 
proximately 17,000  to  18,000  employees  and  about  another  approxi- 
mately 8,000  contract  employees. 

I  don't  know  how  many  of  them  have — are  either  in  the 
Superfund  program  or  have  financial  management  responsibility. 

Mr.  Hancock.  Is  there  some  way  that  you  could  come  up  with 
a  figure,  maybe  the  number  of  people  that  are  employed  that  their 
primary  function  is  merely  to  keep  track  of  the  dollars,  the  ac- 
coimting  for  the  dollars  and  the  expense  of  the  Superfund? 

Mr.  Martin.  Well,  we  would  be  happy  to  ask  the  agency  that 
question  and  give  it  to  you  for  the  record. 

[The  following  was  subsequently  received:! 

There  are  hundreds  of  personnel  in  EPA  who  have  responsibiHties  for  managing 
and  tracking  Superfund  expenditures.  The  amount  of  time  each  individual  spends 
in  this  function  varies  depending  on  the  individual's  responsibilities.  These  individ- 
uals are  involved  in  various  management  and  financial  management  activities  rang- 
ing from  overseeing  and  monitoring  of  the  Superfund  budget  to  the  program  office 
obligating  budgeted  amounts  to  the  recording  of  expenditures  in  the  accounting  sys- 
tem. 

For  fiscal  1993,  180  full-time  equivalent  (FTE)  positions  are  involved  in  providing 
financial  management  services  and  operations  in  support  of  the  Superfund  program. 
Of  this  amount,  53  to  54  percent  are  in  the  regional  offices. 

Mr.  Hancock.  OK. 

Have  you  got  different  accounting  procedures  set  up  maybe  in 
different  regions;  is  that  correct? 

There  is  no  central  accounting  office  to  track  this  money,  it  is  all 
done  in  individual  regions;  is  that  correct? 

Mr.  Martin.  Well,  there  is  a  central — financial  system.  The  prob- 
lem is,  we  have  a  very  decentralized  regional  structure  and  some 
of  our  audit  work  has  shown  where  the  agency  has  not  been  able 
to  uniformly  implement  a  new  accounting  system  or  an  information 
system  uniformly  throughout  the  agency  because  of  resistance  and 
discontent  in  some  cases  on  the  part  of  some  of  our  offices,  so  we 
do  have  a  central  system 

Mr.  Hancock.  Now,  wait  a  minute.  The  offices  don't — the  offices 
are  not  discontented.  It  is  the  management  of  the  office  that  is  dis- 
contented. In  other  words,  they  don't  want  to  follow  the  instruc- 
tions, is  that  correct?  They  don't  want  to  cooperate  with  the  central 
office? 

Mr.  Martin.  We  have  definitely  seen  that. 

Mr.  Hancock.  Now,  we  get  right  back  to  the  number  one  prob- 
lem. I  think  we  are  going  to  have  to  do  something  about  giving 
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management  the  tools  to  manage  with,  and  we  have  been  talking 
about  it. 

You  are  not  going  to  get  it  straightened  out  until  we  get  that  job 
done.  You  know,  the  idea  that  the  people  that  are  in  charge  of  this 
can't  come  up  with  certain  rules  and  regulations  to  account  for  that 
and  see  to  it  that  each  region  follows  those  regulations,  it  is  a  good 
thing  they  are  not  running  the  military. 

Thank  you,  Mr.  Chairman. 

Chairman  PiCKLE.  Mr,  Kleczka,  do  you  have  any  questions? 

Mr.  KleczkaS.  Just  a  brief  question  or  two,  Mr.  Chairman. 

We  talked  at  length  about  the  $12  million  that  is  unaccounted 
for  at  this  point.  Could  you  identify  the  region  or  regions  where  the 
bulk  of  that  or  all  of  it  is  located  or  unlocated? 

Mr.  Martin.  We  would  be  happy  to  give  it  to  you  for  the  record. 
I  don't  have  the  details  with  me. 

Mr.  Kleczka.  OK.  But  from  your  recollection,  is  it  one  or  two  or 
is  it  spread  over  or — ^the  reason  I  ask  the  question  is  because  you 
have  one  region  identified  in  your  report  that  overestimated  their 
assessments  and  investigations. 

In  fact,  I  would  indicate  that  that  was  probably  trying  to  make 
the  region  look  better  than  they  actually  were,  and  I  am  wondering 
if  it  is  the  same  region  that  might  be  having  a  problem  with  the 
$12  million. 

Mr.  KONZ.  We  will  give  that  to  you  for  the  record.  We  look  at  a 
number  of  regions  each  year  and  the  problems  that  we  are  talking 
about  in  this  report  are  in  effect  to  one  extent  or  another  in  each 
of  the  regions. 

[The  information  follows:! 

The  property  in  question  was  at  headquarters  as  well  as  at  each  of  the  10  regions 
and  other  locations.  The  dollar  amount  at  four  regions  was  between  $1  and  $2  mil- 
lion with  the  other  six  regions  between  $88,000  and  $825,000 — fairly  well  spread 
out.  The  region  which  overstated  their  assessments  and  investigations  was  on  the 
low  end  of  the  scale  with  $249,000  in  such  property. 

Mr.  Kleczka.  OK.  Now,  what  region  is  the  one  that  you  had  in 
the  report  that  claimed  300  more  assessments  than  they  actually 
did. 

Mr.  Martin.  Our  region  in  San  Francisco. 

Mr.  Kleczka.  OK.  Fine,  thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Chairman  PiCKLE.  Mr.  Herger,  do  you  have  any  questions  of  Mr. 
Martin. 

Mr.  Herger.  I  do,  Mr.  Chairman. 

Mr.  Martin,  I  welcome  you  here.  As  you  can  see,  we  have  some 
very  major  problems.  I  have  several  of  these,  regrettably,  sites 
within  my  own  district  in  northern  California  that  I  am  concerned 
about,  but  just  listening  to  what  we  have  been  hearing  so  far  and 
just  following  up,  do  you  believe  that  a  change  in  management  atti- 
tude is  needed  within  the  EPA? 

Mr.  Martin.  I  think  there  is  probably  two  answers  to  that  ques- 
tion. One  is  we  certainly  have  had  at  least  a  different  management 
attitude  because  we  now  have  a  new  administration,  and  as  I  men- 
tioned earlier,  I  believe  that  the  new  administrator  and  the  deputy 
are  sincerely  interested  in  making  this  program  operate  properly. 
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I  believe  that  for  the  last  several  years  at  least,  the  management 
employees  of  the  Superfund  program  have  realized  the  importance 
of  their  revitalizing  this  program  because  they  started  a  number  of 
initiatives,  and  as  the  chairman  mentioned  earlier,  you  still  have 
to  see  how  they  are  going  to  play  out,  but  probably  more  than  any 
other  part  of  the  agency,  they  have  done  more  to  study  themselves, 
to  try  to  improve  their  own  operations. 

So  I  think  on  one  hand  we  are  seeing  a  change  in  attitude.  On 
the  other  hand,  I  think  there  is  an  internal  desire  that  the  program 
run  better. 

Mr.  Herger.  Do  you  see  these  changes  coming  about? 

Mr.  Martin.  I  do  see  them.  Most  of  the  things  we  are  talking 
about  that  this  administration  wants  to  accomplish  are  in  a  very 
formative  stage  right  now  and  we  would  have  to  wait  and  see  how 
they  play  out. 

Mr.  Herger.  Just  for  general  background,  how  long  on  the  aver- 
age does  it  take  EPA  to  clean  up  a  toxic  waste  site? 

Mr.  Martin.  The  agency  itself  had,  in  its  formative  years,  had 
a  plan  where  they  visualized  10  years  as  being  the  period  of  time 
they  would  expect  to  take  to  clean  up  a  site,  and  I  think  they  are 
at  least  meeting  their  expectations. 

Mr.  Herger.  OK 

I  have  no  further  questions,  Mr.  Chairman. 

Chairman  PiCKLE.  Mr.  Martin,  let  me  ask  you  two  or  three  ques- 
tions before  you  leave  here. 

You  stated  in  your  statement  that  in  the  Superfund  program 
alone,  over  $128  million  was  due  EPA  from  outside  parties,  the  pri- 
mary principal  parties  at  the  start  of  this  fiscal  year. 

Is  that  amount  of  money  collectible?  Is  it  really  there?  Is  it  a  pos- 
sibility for  us  to  go  get  it  in  your  judgment?  Could  you  venture,  is 
it  real  money  that  we  ought  to  be  able  to  collect  or  is  it  just  a  claim 
we  can  file  and  make  us  feel  better,  but  don't  get  any  money? 

Mr.  Martin.  Our  view  is  that  the  $128  million  is  a  legitimate 
collectible  except  if  we  start  talking  about  things  like  bankruptcies 
and  those  eventualities,  but  that  is  a  real  number. 

Chairman  PiCKLE.  All  right. 

Now,  earlier  this  year,  there  was  a  publication  called  Environ- 
mental Week.  Now,  they  published  an  article  saying  that  EPA 
risks  losing  some  $4.8  million  over  the  next  few  years  just  because 
of  expiration  of  the  statute  of  limitations. 

Are  you  familiar  with  that  publication  and  that  claim? 

Mr.  Martin.  Yes.  It  is  $4.8  billion. 

Chairman  PiCKLE.  $4.8  billion. 

Mr.  Martin.  Right. 

Chairman  Pickle.  Now,  your  testimony  expressed  some  concern 
about  losing  that  money  naturally.  And  you  said  it  could  have  been 
made  possible  to  collect  it  if  we  had  taken  aggressive  steps. 

Did  we  just  let  the  statute  of  limitations  run  out  in  many  in- 
stances? 

Mr.  Martin.  Well,  it  was — if  I  could  for  just  a  minute,  Mr.  Chair- 
man, tell  you  how  that  all — ^how  that  issue  came  up  in  the  first 
place. 

We  had  issued  an  audit  report  that  was  critical  of  the  agency  for 
not  attempting  to  collect  recoveries  at  relatively  small  sites,  sites 
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that  were — where  the  Federal  investment  was  less  than  $200,000. 
Basically  that  is  a  write-off  at  the  present  time. 

In  their  response  to  that  audit  report,  they  brought  up  the  issue 
sort  of,  well,  why  are  you  worrying  about  these  sites?  We  have  got 
$4.8  billion  worth  of  problems  sitting  out  there  because  the  statute 
of  limitations  could  expire  on  these  Dig  sites  and  we  are  not  going 
to  get  that  money  back. 

So  that  is  how  that  issue  first  came  up.  It  was  not  through  our 
direct  audit  work,  and  it  is  certainly,  as  you  can  imagine,  if  you 
are  talking  about  that  kind  of  money,  a  substantial  problem. 

Chairman  Pickle.  Well,  you  say  the  money  is  there.  It  is  collect- 
ible. Now,  does  the  EPA  have  the  resources,  the  personnel  to  actu- 
ally keep  those  claims  alive  and  bring  them  to  suit? 

Mr.  Martin.  The  EPA  tells  us  that  they,  they  and  the  Justice 
Department  do  not  have  the  resources  to  collect  that  money. 

Chairman  Pickle,  Now,  who  needs  more  resources,  the  EPA  or 
the  Justice  Department? 

Mr.  Martin.  I  believe  in  fairness,  Mr.  Chairman,  you  would  have 
to  direct  that  question  to  the  Deputy  Administrator  because  that 
is — as  I  said,  that  is  not  an  area  that  we  audited.  That  information 
came  to  us  because  of  another  audit. 

Chairman  Pickle.  Would  you  venture  an  opinion  for  this  com- 
mittee, is  the  Justice  Department,  in  your  opinion,  or  you  or  Mr. 
Konz'  opinion,  is  the  Justice  Department  filing  suits  in  these  cases 
where  it  has  been  claimed  and  proven  that  they  owe  this  money 
under  the  EPA's  Superfund  program? 

Is  the  Justice  Department  willing  to  take  these  cases  or  is  the 
Justice  Department  too  busy  on  other  matters? 

Mr.  Martin.  Well,  I  don't  believe  they  are  too  busy,  but  on  the 
other  hand,  I  have  seen  information  that  says  that  we  basically  un- 
derstand the  rate  by  which  they  can  receive  cases  and  so  we  only 
send  them  basically  what  they  can  handle. 

Chairman  PiCKLE.  From  your  opinion,  do  you  know  of  any  cases 
where  the  Justice  Department  actually  has  joined  hands  with  the 
EPA  and  filed  suit? 

Mr.  Martin.  Oh,  certainly.  Certainly  they  have  filed  recovery 
cases. 

Chairman  PiCKLE.  I  just  wanted  to  know.  One,  two,  five,  ten  in- 
stances, or  do  you  know? 

Mr.  Martin.  I  honestly  don't  know,  Mr.  Chairman,  but  certainly 
that  is  a  major  part — the  agency  just  last  year  has  talked  exten- 
sively about  the  statistics  they  have  achieved  in  that. 

Chairman  Pickle.  What  you  can  testify  is  that  the  audits  you 
have  conducted,  and  I  will  presume  Mr.  Konz  has  supervised,  show 
that  there  have  been  poor  management  and  that  there  is  a  great 
deal  of  improvement  which  must  be  made  in  the  audit  field. 

That  much  you  can  testify  and  that  much  you  have  told  us.  You 
have  also  said  that  with  respect  to  financial  management,  keeping 
account  of  the  money,  the  records,  bringing  suits,  that  much  you 
know  from  your  audit. 

Now,  whether  it  is  possible  to  make  these  other  corrections,  is  it 
is  perhaps  out  of  your  realm  because  that  is  not  your  purpose,  but 
I  just — I  am — I  despair  sometimes  of  the  attitude  between  the  EPA 
and  the  Government  and  industry. 
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It  seems  to  me  that  once  you  look  at  a  site,  we  have  spread  our- 
selves too  thinly,  although  good  work  has  been  done  in  the  removal 
section,  but  every  time  a  suit  is  threatened,  I  notice  that  the  pri- 
vate companies  immediately  hire  attorneys,  a  lot  of  them  to  fight 
whatever  site  is  going  to  be  cleaned  up,  saying  it  wasn't  my  fault 
or  somebody  else  s  fault  also,  and  an  insurance  company  comes  in 
and  they  will  bring  all  kinds  of  power  into  the  court  to  say  that 
we  don't  want  to  file  these  claims  because  it  hasn't  been  proven, 
it  is  too  far  back,  or  whatever  the  reason  is. 

I  have  the  feeling  sometime  we  are  spending  more  money  to  the 
lawyers  and  to  the  insurance  companies  and  their  representatives 
than  we  would  be  if  we  cleaned  the  site  up.  Now,  that  is  a  problem 
we  have  because  who  is  at  fault? 

You  can't  say  the  companies  shouldn't  try  to  protect  itself,  but 
the  process  is  delay,  bring  it  out,  delay,  see  if  we  can't  let  it  roll 
over,  statute  of  limitations  runs  out.  Those  are  problems  in  the 
overall  program.  I  think  we  ought  to  admit  that.  It  is  not  going  to 
be  easily  done. 

But  that  which  we  do  know  can  be  done,  I  think  we  should  hold 
EPA  responsible  and  accountable.  So  I  am  going  to  say  to  you,  we 
want  these  audits  continued.  We  will  ask  you  to  do  so  again  within 
the  year. 

And  a  year  from  now  approximately,  I  think  this  committee  will 
have  you  before  us  and  have  the  EPA  and  we  will  make  a  decision 
then  whether  we  will  fiind  this  program  again  or  not,  and  I  would 
think  the  burden  of  responsibility  then  is  on  the  EPA,  that  they 
can  make  it  work  and  if  we  don't  have  the  resources,  then  they 
have  to  tell  us  and  we  have  to  try  to  meet  that. 

Otherwise  I  think  we  are  facing  a  very  grave  decision  in  the  ad- 
ministration of  this  program. 

Let  me  ask  the  committee  if  anybody  else  has  any  questions  or 
comments  you  want  to  make  now  at  this  point. 

Mr.  Houghton. 

Mr.  Houghton.  I'd  just  like  to  back  up  what  you  said.  Mr.  Mar- 
tin, make  no  mistake  about  it,  we  are  not  trying  to  point  any  fin- 
gers here.  We  are  really  trying  to  get  at  the  issues.  And  if  the  is- 
sues are  something  which  the  Inspector  Greneral's  office  are  con- 
cerned with,  you  ought  to  get  at  them.  If  it  is  something  that  is 
a  general  matter,  the  EPA  ought  to  get  at  them.  If  the  policy  direc- 
tives or  any  questions  are  unclear,  we  ought  to  get  at  them. 

But  somehow,  not  later  than  a  year  from  now,  we  have  to  go  in 
a  different  direction  or  else  we  aren't  going  to  have  this. 

Chairman  Pickle.  I  think  listening  to  the  other  members — I 
want  to  thank  you,  Mr.  Martin. 

Mr.  Martin.  Thank  you,  Mr.  Chairman. 

Chairman  PiCKLE.  The  Chair  would  ask  if  Robert  Sussman  has 
arrived  yet.  Mr.  Sussman. 

Mr.  Sussman.  Right  here,  Mr.  Chairman. 

Chairman  Pickle.  Mr.  Sussman,  you  are  making  a  dramatic  en- 
trance. We  are  calling  on  you.  Please  take  your  position  at  the 
table  with  your  group. 

The  subcommittee  will  again  come  to  order. 

Our  next  witness  is  Mr.  Robert  Sussman,  Deputy  Administrator 
of  the  EPA.  And  he  is  accompanied  by  Sallyanne  Harper,  who  is 
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the  Acting  Assistant  Administrator,  Mrs.  Harper  is  to  our  left;  and 
Bruce  Diamond,  Director  of  the  Office  of  Waste  Management. 

Now,  Mr.  Sussman,  we  appreciate  very  much  your  coming  be- 
cause we  know  that  you  have  a  meeting  going  on  with  directors 
from  over  the  country,  and  I  don't  want  to  hold  you. 

Unfortunately,  we  now  have  a  notice  of  a  vote  underway  at  this 
time,  and  it  is  going  to  be  followed  by  one  or  two  votes  as  a  follow- 
through  to  the  main  vote.  We  don't  know  how  long  this  will  go. 

I  suggest — and  I  have  talked  to  Mr.  Houghton — ^that  you  go 
ahead  and  be  making  your  statement  and  go  as  much  as  you  can, 
and  we  will  get  back  as  soon  as  we  can.  And  we  will  notice  the 
committee  from  the  floor  what  to  expect.  Otherwise,  we  will  just 
have  to  be  sitting  here. 

So  why  don't  you  proceed  with  your  testimony.  Is  this  the  state- 
ment that  you  are  going  to  give  us? 

Mr.  Sussman.  Mr.  Chairman,  we  have  submitted — ^you  should 
have  the  written  prepared  testimony.  And  the  statement  I  am 
going  to  give  is  going  to  be  an  abbreviated  version  of  that. 

Chairman  PiCKLE.  All  right. 

Mr.  Sussman,  I  should  have — I  didn't  actually  go  through  my 
other  procedure. 

Mr.  Sussman,  do  you  swear  to  tell  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  so  help  you  God? 

Mr.  Sussman.  Yes,  I  do. 

[Witness  sworn.] 

Chairman  PiCKLE.  Now,  why  don't  you  follow  your  testimony, 
and  we  will  proceed  as  best  we  can. 

STATEMENT  OF  ROBERT  M.  SUSSMAN,  DEPUTY  ADMINIS- 
TRATOR, U.S.  ENVIRONMENTAL  PROTECTION  AGENCY,  AC- 
COMPANIED  BY  BRUCE  DIAMOND,  DIRECTOR,  OFFICE  OF 
WASTE  PROGRAMS  ENFORCEMENT 

Mr.  Sussman.  Thank  you  very  much,  Mr.  Chairman. 

Let  me  say  at  the  outset  that  I  do  appreciate  your  efforts  to  ac- 
commodate my  schedule  today,  and  I  thank  you  very  much  for  that 
courtesy. 

As  you  know,  I  am  the  Deputy  Administrator  of  the  Environ- 
mental Protection  Agency.  I  appreciate  the  opportunity  to  appear 
today  to  discuss  the  Superfund  program. 

Superfund  is  now  more  than  12  years  old.  In  that  time,  we  have 
learned  much  about  analyzing  and  comparing  risks  at  specific  sites. 
We  have  also  developed  new,  more  effective  and  less  costly  cleanup 
technolo^es.  We  have  become  more  sensitive  to  the  value  of  local 
community  involvement,  and  we  have  also  learned  that  the  scope 
and  complexities  of  the  problem  are  far  greater  than  EPA  and  oth- 
ers envisioned. 

Most  important,  after  12  years,  we  know  that  this  program  is 
veiy  much  flawed  and  that  we  have  to  improve  it  significantly  to 
fulfill  the  promise  envisioned  in  1980. 

EPA  has  initiated  an  aggpressive  course,  both  inside  and  outside 
the  agency,  to  improve  the  Superfund  program  and  to  prepare  for 
reauthorization.  We  are  implementing  a  group  of  administrative 
improvements  to  the  Superfund  program  that  will  address  many 
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areas  of  concern  and  provide  us  with  an  opportunity  to  evaluate 
EPA's  proposed  solutions. 

Because  reauthorization  of  Superfund  is  a  key  priority  at  EPA 
and  within  the  administration,  Administrator  Browner  has  formed 
a  high-level  steering  committee  within  EPA  to  oversee  all  aspects 
of  Superfund.  I  am  cnairing  that  steering  committee. 

The  Administrator  has  also  formed  a  Superfund  evaluation  com- 
mittee under  the  auspices  of  the  National  Advisory  Council  on  En- 
vironmental Policy  and  Technology  to  develop  ideas  on  how  the 
Superfund  law  can  be  improved. 

The  committee  reflects  the  diverse  stakeholders  with  an  interest 
in  the  Superfund  program.  Over  the  summer  and  into  the  fall,  the 
advisory  committee  will  identify  the  concerns  of  affected  constitu- 
encies about  the  program's  operations,  identify  possible  administra- 
tive and  legislative  improvements  in  the  program,  and  assess  the 
advantages  and  disadvantages  of  these  possible  improvements. 

I  am  also  representing  EPA  as  the  chair  of  the  Interagency 
CERCLA  Reauthorization  Committee.  That  committee  is  comprised 
of  officials  from  the  many  Federal  agencies  with  an  interest  in  the 
Superfund  program.  It  held  its  first  meeting  on  July  9  and  will 
meet  regularly  throughout  the  fall  as  we  develop  Superfund  legisla- 
tion and  consider  further  administrative  options. 

A  final  important  aspect  of  our  approach  to  Superfund  involves 
the  recently  announced  Superfund  administrative  improvements 
that  the  Administrator  has  set  in  motion. 

Let  me  repeat  that  we  recognize  that  certain  aspects  of  the 
Superfund  program  have  generated  criticism.  We  share  the  public's 
concern  with  the  pace  and  cost  of  cleanup  and  the  fairness  of  the 
liability  scheme.  We  have  sought,  in  developing  and  implementing 
the  administrative  improvements,  a  package  to  address  these  is- 
sues. 

The  administrative  improvements  initiative  presents  an  ambi- 
tious agenda  for  making  improvements  in  the  Superfund  program 
prior  to  reauthorization  of  the  statute.  The  administrative  changes 
cover  four  major  areas:  enhancing  enforcement  fairness  and  reduc- 
ing transaction  costs;  enhancing  cleanup  effectiveness  and  consist- 
ency; enhancing  public  involvement;  and  enhancing  the  State  role 
in  Superfund. 

For  each  of  these  areas,  we  have  identified  several  specific  initia- 
tives that  EPA  has  begun  to  execute.  In  addition,  over  the  past  sev- 
eral years,  EPA  has  implemented  a  series  of  reforms  to  improve 
the  effectiveness,  efficiency,  and  equity  of  the  Superfund  program. 

These  reforms  have  had  a  significant  impact  on  the  program  in 
such  areas  as  accelerating  cleanup,  focusing  on  Enforcement  First, 
increasing  construction  completions,  and  improving  our  contracts 
management. 

The  Administrator  and  I  continue  to  support  the  positive  results 
that  these  activities  have  produced. 

I  would  like  to  move  from  a  discussion  of  the  administrative  im- 
provements to  a  discussion  of  the  Superfund  trust  fund,  which  is 
described  on  page  11  of  my  prepared  testimony.  It  is  one  of  the 
areas  of  great  interest  to  this  subcommittee. 

I  would  like  to  make  a  few  comments,  if  I  may,  on  the  role  of 
the  Superfund  trust  in  implementing  our  Superfund  program. 
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The  fund  finances  many  important  activities.  EPA  uses  the  trust 
fund  to  pay  for  research  into  new  cleanup  technologies  and  meth- 
ods, emergency  actions  to  abate  immediate  public  health  and  envi- 
ronmental threats,  and  preliminary  investigations  and  evaluations 
of  the  problems  at  suspected  Superfund  sites. 

We  also  use  the  fund  to  pay  for  cleanup  work  where  no  officially 
responsible  parties  can  be  found.  As  we  have  discussed  on  page  13 
of  our  prepared  testimony,  our  experience  leads  us  to  estimate  that 
20  to  30  percent  of  Superfund  sites  will  be  orphan  sites  with  no 
identifiable  or  viable  responsible  parties  from  which  we  can  seek 
reimbursement. 

I  should  also  note  that  there  are  additional  sites  at  which  we 
were  unable  to  obtain  full  reimbursement  because  of  such  factors 
of  lack  of  evidence  of  liability,  insolvency,  and  inability  to  pay. 

It  is  vitally  important  to  note  the  interaction  between  EPA's  abil- 
ity to  use  trust  fund  moneys  to  pay  for  response  actions  and  the 
liability  provisions  and  enforcement  tools  of  the  statute. 

Since  initiation  of  our  Enforcement  First  policy,  EPA  has  been 
highly  successful  in  getting  potentially  responsible  parties  to  con- 
duct cleanup  actions. 

In  fiscal  year  1992,  EPA  received  commitments  from  potentially 
responsible  parties  to  conduct  72  percent  of  all  new  remedial  ac- 
tions, up  from  32  percent  prior  to  the  Enforcement  First  policy. 

Over  the  life  of  the  Superfund  program,  responsible  parties  have 
committed  to  undertake  over  $7.4  billion  of  response  actions.  This 
is  work  that  EPA  has  not  had  to  fund  out  of  the  trust  fund.  The 
high  level  of  responsible  party  commitments  is  due  to  a  number  of 
factors,  but  certainly  one  factor  is  EPA's  ability  to  access  the  trust 
fund  to  finance  cleanups  if  the  responsible  parties  fail  to  do  so  and 
then  to  recover  the  cost  of  cleanups  from  those  responsible  parties. 

Chairman  PiCKLE.  I  regret  that  our  time  has  run  out.  I  must  get 
to  the  floor.  I  understand  that  there  will  be  two  short  votes  in  short 
order  following  this  vote.  I  don't  think  we  will  be  gone  long. 

I  am  going  to  declare  a  recess  for  10  or  15  minutes,  and  then  we 
will  return. 

Mr.  SussMAN.  OK.  Thank  you  very  much,  Mr.  Chairman. 

[Recess.] 

Chairman  PiCKLE.  The  committee  will  resume  its  sitting. 

Again,  Mr.  Administrator,  I  regret  that  we  have  had  this  inter- 
ruption, but  these  votes  do  come  along.  I  think  we  can  proceed 
now.  I  am  not  sure  exactly  where  you  were  in  your  testimony  or 
outline. 

Will  you  identify  at  what  point  you  will  resume  your  testimony? 

Mr.  SussMAN.  Yes,  Mr.  Chairman.  I  am  on  the  last  page  of  my 
prepared  testimony,  the  second  paragraph  on  that  page.  That  is 
page  20,  and  I  just  had  a  few  concluding  remarks. 

Chairman  Pickle.  All  right.  Go  right  ahead. 

Mr.  SussMAN.  Thank  you. 

In  conclusion,  the  administrative  improvements  I  have  discussed 
today  and  our  responses  to  past  problems  of  the  Superfund  pro- 
gram illustrate  the  commitment  of  the  Clinton  administration  and 
of  EPA  under  the  leadership  of  Carol  Browner  to  involve  all  af- 
fected parties  to  seek  solutions  and  to  work  together  to  achieve  the 
goals  of  Superfund  in  the  most  efficient  and  effective  way. 
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Mr.  Chairman,  I  wanted  to  thank  you  again  for  this  opportunity 
to  address  this  subcommittee.  I  and  my  colleagues  will  be  happy 
to  answer  your  questions. 

[The  prepared  statement  follows:] 
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R9BIR9  M.  SaSSMAN 
DEPUTY  ADMINISTRATOR 
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SUBCOMMITTEE  ON  OVERSIGHT 
OF  THE 
COMMITTEE  ON  WAYS  AND  MEANS 
UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

JULY  26,  1993 


INTRODUCTION 

Mr.  Chairman  and  members  of  the  Subcommittee,  I  am  Robert 
Sussman,  Deputy  Administrator  of  the  United  States  Environmental 
Protection  Agency  (EPA)  .   Thank  you  for  the  opportunity  to  appecir 
before  you  today  to  discuss  the  Super fund  progreun. 

As  you  are  aware,  the  Super fxind  law  (the  Comprehensive 
Environmental  Response,  Compensation,  and  Liability  Act  of  1980, 
or  "CERCLA")  created  one  of  this  country's  most  ambitious 
environmental  programs.   First  enacted  in  1980  and  then  eunended 
in  1986,  the  law  marks  the  first  attempt  by  any  nation  to  provide 
a  comprehensive  program  to  respond  to  releases  of  hazardous 
substances  and  emergencies  and  to  clean  up  sites  contaminated  by 
hazardous  substances. 

In  Fiscal  Year  1993,  Superfund  is  operating  under  a  budget 
of  $1.5  billion,  almost  22  percent  of  EPA's  total  budget. 
Moreover,  billions  more  are  being  spent  by  State  and  local 
governments,  private  companies,  and  other  parties  responsible  for 
cleaning  up  hazardous  waste  sites. 

Superfund  is  now  more  than  12  years  old.   In  that  time,  we 
have  learned  much  about  analyzing  and  comparing  risks  at  specific 
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sites.   We  have  developed  new,  more  effective,  and  less  costly 
cleanup  technologies.   We  have  become  much  more  sensitive  to  the 
value  of  local  community  involvement.   We  have  also  learned  that 
the  scope  and  complexities  of  the  problem  are  far  greater  than 
EPA  and  others  envisioned.   Most  important,  after  12  years  we 
know  that  the  Superfund  program  is  still  flawed,  and  that  we  have 
to  improve  it  even  more  to  fulfill  the  promise  envisioned  in 
1980. 

EPA  has  initiated  an  aggressive  course,  both  inside  and 
outside  the  Agency,  to  improve  the  Superfund  progreun  and  to 
prepare  for  reauthorization.  We  eure  implementing  a  set  of 
administrative  improvements  to  the  Superfund  progreun  that  will 
address  many  areas  of  concern  and  provide  us  with  an  opportunity 
to  evaluate  EPA's  proposed  solutions.   Because  reauthorization  of 
Superfund  is  a  key  priority  at  EPA  and  within  the  Administration, 
Administrator  Browner  has  formed  a  high-level  steering  committee 
within  EPA  to  oversee  the  reauthorization.   I  an   chairing  that 
steering  committee. 

The  Administrator  has  also  formed  a  Superfund  Evaluation 
Committee  under  the  auspices  of  the  National  Advisory  Council  on 
Environmental  Policy  and  Technology  (NACEPT)  to  develop  ideas  on 
how  the  Superfund  law  can  be  improved.   The  Committee  reflects 
the  diverse  stakeholders  in  the  Superftind  program.   Its 
membership  includes  representatives  from  State  and  municipal 
governments,  private  industry,  environmental  groups,  local 
community  organizations,  and  universities.   Over  the  summer  and 
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into  the  fall,  the  Committee  will  identify  the  concerns  of 
affected  constituencies  about  the  program's  operations,  identify 
possible  administrative  and  legislative  improvements  in  the 
progrcun,  and  assess  the  advantages  and  disadvantages  of  these 
improvements.   This  fall,  the  NACEPT  Committee  will  present  the 
Administrator  with  an  assessment  of  available  administrative  and 
legislative  options  to  improve  Superfund. 

I  eim  also  representing  EPA  as  the  chair  of  the  Interagency 
CERCIjA  Reauthorization  Committee.   That  Committee  is  comprised  of 
officials  from  the  many  Federal  agencies  with  an  interest  in  the 
Superfund  program.   It  held  its  first  meeting  July  9  and  will 
meet  regularly  through  the  fall  as  we  develop  Superfund 
legislation  and  consider  further  administrative  options.   These 
meetings  will  provide  all  the  interested  agencies  an  opportvmity 
to  have  a  meaningful  role  in  the  reauthorization  process. 

To  facilitate  the  analysis  of  legislative  options,  we  have 
developed  an  agency-wide  data  initiative  that  links  the  various 
existing  databases  that  contain  core,  site-specif j.c  information 
on  all  NPL  sites  and  supplements  our  existing  data  with 
aedditional  information  to  be  collected  on  all  NPL  sites  in 
August  and  September. 

These  data  improvement  projects  will  give  EPA  and  other 
researchers  access  to  consistent  and  reliable  data  and  will  allow 
us  to  provide  information  essential  to  the  Superfund 
reauthorization  process. 
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As  you  requested  in  your  letter  of  invitation,  I  would  like 
to  focus  first  on  our  recently  announced  Administrative 
Improvements . 
SPPERFUND  ADMINISTRATIVE  IMPROVEMEMTS 

We  recognize  that  certain  aspects  of  the  Superfund  program 
have  generated  criticism.   OMB  and  GAO  have  both  placed  the 
Superfund  progrcun  on  their  respective  high-risk  lists,  which 
means  that  they  have  identified  it  as  a  progreun  in  need  of 
improvement.  We  share  the  public's  concern  with  the  pace  and 
cost  of  cleanup  and  the  fairness  of  the  liability  scheme.   We 
have  sought,  in  developing  and  implementing  the  administrative 
improvements  package,  to  address  these  issues. 

The  Administrative  Improvements  initiative  presents  an 
ambitious  agenda  for  maJcing  improvements  in  the  Superfund  program 
prior  to  reauthorization  of  the  statute.   It  provides  us  with  an 
opportunity  to  work  within  the  existing  statutory  framework  emd 
to  evaluate  the  potential  of  the  improvements  to  meet  the 
Administrator's  goals.   The  administrative  changes  cover  four 
major  areas:   enhancing  enforcement  fairness  and  reducing 
transaction  costs,  enhancing  cleanup  effectiveness  and 
consistency,  enhancing  public  involvement;  and  enhancing  the 
States'  role  in  Superfund.  These  topics  respond  directly  to 
concerns  raised  both  inside  and  outside  the  Agency. 

For  each  of  these  areas,  we  have  identified  several  specific 
initiatives  that  EPA  has  begun  to  execute.  In  addition,  over  the 
past  several  years,  EPA  has  implemented  a  series  of  reforms  to 
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improve  the  effectiveness,  efficiency,  and  equity  of  the 
Superfund  program.   These  reforms  have  had  a  significant  impact 
on  the  program  in  such  areas  as  accelerating  cleanups,  focusing 
on  enforcement  first,  increasing  construction  completions,  and 
improving  our  contracts  management.   I  continue  to  support  the 
positive  results  that  these  activities  have  produced. 

Enhancing  Enforcement  Fairness  and  Reduetina  Transaction 
Costs  —  The  first  group  of  Administrative  Improvements  aim  at 
enhancing  fairness  in  the  enforcement  process  and  reduction  of 
transaction  costs.   First,  we  will  make  a  greater  use  of 
allocation  tools  to  facilitate  deliberations  cunong  PRPs.   EPA 
recently  issued  a  new  policy  that  encourages  the  sharing  of 
information  on  allocation  and  liability  issues  with  identified 
potentially  responsible  parties  (PRPs)  early  in  the  settlement 
process . 

EPA  has  begun  work  to  select  Superfund  sites  at  which  we 
will  test  the  use  of  binding  arbitration  for  allocation 
determinations.  Over  the  next  year,  EPA  will  identify 
approximately  20  sites  with  iJ^coming  remedial  design/remedial 
action  (RD/RA)  negotiations  at  which  alternative  dispute 
resolution  (ADR)  will  be  offered  to  facilitate  allocation 
deliberations  among  the  PRPs.   At  approximately  three  sites,  we 
will  experiment  with  binding  arbitration  to  resolve  such 
disputes.   I  am  personally  enthusiastic  about  the  possiblity  of 
reducing  unnecessary  transaction  costs  and  will  follow  the 
progress  of  this  effort. 
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Second,  EPA  will  take  actions  to  foster  more  small  waste 
contributor  settlements.   Small  voltime  waste  contributors  often 
complain  that  they  are  not  stole   to  settle  with  EPA  until  very 
late  in  the  remedy  process.   To  foster  more  settlements  with  de 
minimis  parties,  we  will  simplify  our  procedures  for  determining 
a  party's  eligibility  for  a  de  minimis  settlement  and  streemline 
the  settlement  process.   To  foster  more  settlements  with  so- 
called  "de  micromis"  parties  (parties  whom,  as  a  matter  of 
enforcement  discretion,  EPA  would  not  normally  pursue) ,  we  will 
issue  policy  guidance  to  the  Regions  on  settling  with  these 
parties  and  move  aggressively  to  reach  settlements  with  de 
micromis  parties  that  are,  or  may  be,  subject  to  third-peurty 
contribution  actions  brought  against  them  by  other  PRPs. 

Third,  we  will  take  several  actions  to  provide  greater 
fairness  for  owners  at  Superfund  sites.   EPA  will  issue  guidance 
on  filing  Federal  liens  against  propeirty  at  Superfund  sites.   The 
guidance  will  provide  the  site  owner  the  opportunity  to  submit 
information  to  or  meet  with  EPA  officials  prior  to  EPA  placing  a 
Federal  lien  on  the  owner's  property.   Additionally,  we  will 
clarify  the  requirements  for  the  Superfund  "innocent  landowner" 
defense.   To  utilize  that  defense  effectively,  the  landowner  must 
establish  that,  at  the  time  the  property  was  acquired,  he  or  she 
undertook  "all  appropriate  inquiry  into  the  previous  ownership 
and  uses  of  the  property  consistent  with  good  commercial  or 
customary  practice  in  an  effort  to  minimize  liability." 
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We  will  examine  standards  for  "all  appropriate  inquiry" 
developed  by  private  organizations  and  other  Federal  agencies  and 
will  evaluate  the  need  for  EPA  to  clarify  the  retjuirements  for 
"all  appropriate  inquiry"  under  the  Superfund  statute.   We  will 
also  prepare  a  model  prospective  purchaser  agreement  and  expand 
the  use  of  such  agreements  when  it  will  facilitate  or  assist  the 
re-use  or  redevelopment  of  contaminated  or  formerly  contcuninated 
property . 

Fourth,  EPA  will  examine  its  mixed  funding  settlement 
policy.   Mixed  funding  settlements  are  settlements  where  it  is 
appropriate  to  settle  with  PRPs  for  less  than  100%  of  the  costs 
incurred  or  to  be  incurred  at  a  particular  site.   EPA  is 
carefully  evaluating  mixed  funding  options,  including  the 
implications  to  the  Superfund  Trust  Fund,  of  expanding  the  use  of 
mixed  funding  settlements.   In  connection  with  this  evaluation, 
we  will  negotiate  several  mixed  funding  agreements  to  gain  more 
experience  with  this  settlement  tool. 

Enhancing  Cleanup  Effectiveness  and  Consistency  —  EPA's 
administrative  improvements  Also  aim  at  enhancing  the  cleanup 
process.   EPA  will  streamline  and  expedite  the  process  by 
issuing  guidance  and  undertziking  demonstration  projects  on  the 
use  of  presumptive  remedies  at  certain  kinds  of  Superfund  sites. 
The  presiunptive  remedy  initiative  involves  using  the  knowledge  we 
have  gained  at  similiar  site  types  to  streamline  the  remedy 
selection  process.   Work  on  presumptive  remedies  has  already 
begun  on  municipal  landfill  sites,  woodtreater  sites,  ground 
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water  contamination  sites,  sites  with  volatile  organic  compounds 
in  soil,  coal  gasification  sites,  PCB  sites  and  grain  storage 
sites . 

We  will  also  focus  attention  on  ground  water  contamination. 
Certain  ground  water  contamination  sites  are  suspected  of 
containing  dense  non-aqueous  phase  liquids  (DNAPLs)  that  often 
elude  detection  because  of  their  complex  fate  and  transport 
characteristics.   The  presence  of  DNAPLs  can  determine  the 
success  or  failure  of  a  remedy.   Because  of  the  importance  of 
detecting  and  addressing  DNAPLs,  EPA  will  develop  a  methodology 
for  quickly  assessing  the  presence  of  DNAPLs,  for  characterizing 
site  contamination  problems,  and  for  addressing  DNAPL 
contamination . 

Further,  we  will  develop  soil  trigger  levels.   Soil 
contamination  is  common  at  Superfund  sites,  but  soil  cleanup 
levels  have  historically  been  set  at  each  individual  site, 
depending  upon  the  site's  conditions  and  the  risk  it  poses.   This 
tzJces  significant  time  and  effort.   We  will  estab].ish  soil 
trigger  levels  to  accelerate* the  investigation  of  soil 
contamination  at  Superfund  sites,  strezunline  the  baseline  risk 
assessment,  and  improve  consistency  between  correction  actions 
under  the  Resource  Conservation  and  Recovery  Act  (RCRA)  and 
Superfund  cleanups. 

Enhancing  Public  involvement  —  The  initiative  also  calls 
for  increasing  public  involvement  in  the  Superfund  process. 
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EPA  will  implement  an  environmental  justice  strategy  for 
Superfund  sites,  and  as  part  of  this  strategy  we  will 
work  with  State  and  tribal  governments  to  identify  sites  where 
disadvantaged  communities  may  be  specially  affected.   We  will 
also  evaluate  all  sites  where  environmental  justice  issues  have 
been  raised,  which  will  provide  us  with  information  on  the 
concerns  and  the  ways  to  solve  the  problems  facing  populations  at 
these  sites.   We  will  also  undertake  demonstration  projects  in 
each  of  the  ten  EPA  regions  in  which  the  Regions  will  implement 
special  proactive  measures  to  address  concerns  raised  by 
disadvantaged  communities.   Out  of  these  efforts,  we  will 
formulate  an  environmental  justice  strategy  for  the  Superfund 
program . 

EPA  will  also  develop  and  implement  an  improved  Superfund 
public  participation  plan.   Our  Superfund  Revitalization  Office 
has  held  a  series  of  four  public  forumss  around  the  country, 
through  which  we  have  received  a  great  deal  of  information  from 
various  stakeholders  on  how  they  would  improve  th^  Superfund 
program,  including  the  invol'^ement  of  citizens  in  the  Superfund 
process.   The  new  NACEPT  committee  I  mentioned  earlier  is  also 
expected  to  maike  recommendations  on  improving  community 
involvement.   All  of  these  efforts  will  result  in  a  new  and 
improved  Superfund  community  involvement  plan  by  the  end  of  this 
year. 

Enhancing  the  State  Role  —  The  Administrative  Improvements 
initiative  also  seeks  to  enhance  the  role  of  States  in  the 
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Superfund  program.   Both  EPA  and  the  States  agree  that  the 
universe  of  hazardous  waste  sites  requiring  cleanup  is  larger 
than  either  the  Federal  Government  or  the  States  could  address 
alone.   At  current  budget  levels,  EPA  will  be  vinable  to  address 
the  problems  at  some  sites  for  years,  leaving  PRPs  in  doubt  as  to 
their  liability  and  local  communities  at  risk  from  unaddressed 
sites  and  without  the  productive  use  of  the  affected  land.   EPA 
will  provide  opportunities  for  States  to  assume  responsibility 
for  cleanup  of  National  Priorities  List  (NPL) -caliber  sites  that 
have  not  yet  been  proposed  for  listing  on  the  NPL.   The  goal  of 
this  exercise  is  to  speed  the  cleanup  of  these  sites  by  expcmding 
the  role  of  the  affected  States. 

Our  final  report  on  the  new  administrative  improvements  also 
highlighted  several  important  efforts  EPA  has  xuider  way  to 
improve  the  Superfund  program.   I  think  they  are  noteworthy  and  I 
expect  them  to  lead  to  additional  efficiency.   The  efforts 
include  the  Superfund  Accelerated  Cleanup  Model,  the  continued 
high-level  emphasis  on  construction  completions,  ^provements  to 
Superfund  contracts  management,  continuation  of  our  "Enforcement 
First"  policy,  acceleration  of  cleanups  at  Federal  facilities  due 
to  be  closed  or  realigned,  promotion  of  technology  innovations, 
emphasis  on  monitoring  compliance  by  PRPs  doing  cleanup  work,  emd 
improving  the  effectiveness  of  the  cost  recovery  progreun. 

I  believe  that  these  new  administrative  improvements  and  our 
other  ongoing  improvement  efforts  will  result  in  visible  and 
significant  benefits  to  the  Superfund  program. 
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THE  SnPERFUND  PROGRAM  IN  GENERAL 

We  also  envision  a  Superfund  legislative  proposal  that 
advances  new  concepts  and  new  approaches  for  cleaning  up  the 
thousands  of  contaminated  sites  around  the  nation.   This  progreun 
would  capitalize  on  the  successes  of  the  current  progreua  but  look 
beyond  the  confines  of  the  current  statute.   As  with  the 
administrative  improvements,  we  must  learn  from  the  flaws  of  the 
program  and  what  has  worked.   There  are  principles  of  the 
existing  statute  that  we  believe  must  be  preserved:   one  of  these 
is  the  principle  of  site-specific  polluter  pays  liability. 

I  would  like  to  take  a  bit  of  time  to  focus  on  an  important 
aspect  of  the  Superfund  program.   It  is  the  interrelationship 
between,  on  the  one  hand,  the  provisions  in  the  Superfund  statute 
concerning  the  Federal  response  to  releases  and  threats  of 
releases  of  hazardous  substances,  financed  by  the  Superfund  Trust 
Fund,  and,  on  the  other  hand,  the  statute's  provisions  on  the 
enforcement  actions  EPA  can  take  to  require  the  parties  liable 
under  Superfund  to  undertake  the  necessary  response  actions  or  to 
reimburse  EPA  for  any  cleanup  costs  it  incurs. 

Nhen  the  Superfund  statute  was  enacted  in  1980,  it  gave  the 
Federal  Government  authority  to  take  direct  action  to  respond  to 
releases,  or  threatened  releases,  of  hazeurdous  substemces  that 
could  endanger  public  health,  welfare  or  the  environment.   The 
statute  also  enabled  EPA  to  take  legal  actions  to  force  parties 
responsible  for  the  contamination  to  clean  up  those  sites  or  to 
reimburse  the  Federal  Government  for  the  costs  of  its  cleanup. 
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If  those  responsible  for  the  contamination  cannot  be  found  or  are 
unable  to  do  the  cleanup,  EPA  can  use  the  Superfund  Trust  Fund  to 
pay  for  the  cleanup  of  the  site. 

The  Superfund  Trust  Fund  —  To  pay  for  the  Superfund 
program.  Congress  established  the  Superfund  Trust  Fund,  financed 
primarily  by  an  excise  tax  on  crude  oil  and  42  commercially  used 
chemicals  and  an  environmental  income  tax  levied  on  large 
corporations.   The  Fund  finances  many  important  activities:   EPA 
uses  the  Trust  Fund  to  pay  for  research  into  new  cleanup 
technologies  and  methods,  emergency  actions  to  abate  immediate 
public  health  and  environmental  threats,  and  prelimineory 
investigations  and  evaluations  of  the  problems  at  suspected 
Superfund  sites.   We  also  use  the  Fund  to  pay  for  clezuiup  work 
where  no  financially  viable  responsible  parties  can  be  found. 

From  estabishment  of  the  Fund  to  the  end  of  Fiscal  Year 
1992,  $10.6  billion  dollars  were  appropriated  to  it,  and  another 
$1.5  to  1.6  billion  have  been  appropriated  for  FY  1993.   During 
the  same  period,  we  achieved  or  are   collecting  co^t  recoveries  of 
$843  million  (documented  by  dome  sort  of  agreement  or 
settlement) ,  and  we  are  actively  pursuing  another  $829  million. 

Although  the  Trust  Fund  may  be  used  initially  to  f inemce  a 
response  action,  EPA  generally  seeks  to  recover  these  funds  from 
the  parties  responsible  for  the  contamination  at  the  particular 
site,  or  seeks  to  have  the  responsible  parties  undertedce  the 
cleanup  actions.   Cleanup  actions  financed  by  the  Trust  Fund  are 
commonly  referred  to  as  "Fvmd-f inanced"  cleanups.   Cleanups 
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conducted  by  responsible  parties  are  referred  to  as  "enforcement- 
lead"  cleanups. 

Based  on  experience,  we  estimate  that  20  to  30  percent  of 
Superfund  sites  will  be  "orphan"   sites  with  no  identifiable  or 
viable  responsible  parties  from  whom  we  can  seek  reimJsursement. 
I  should  also  note  that  there  are  additional  sites  at  which  we 
are  unable  to  obtain  full  reimbursement  because  of  such  factors 
as  lack  of  evidence  of  liability,  insolvencies,  emd  inability  to 
pay. 

Superfund  Liability  —  The  Superfund  statute  imposes  site- 
specific  liability  on  several  categories  of  peurties:  (1)  current 
owners  or  operators  of  the  Superfund  site,  (2)  owners  or 
operators  of  the  site  at  the  time  hazardous  substances  were 
disposed  of  at  the  site,  (3)  parties  who  generated  or  cirranged 
for  the  treatment  or  disposal  of  the  hazardous  substances  that 
came  to  be  located  at  the  site,  and  (4)  parties  who  accepted 
hazardous  substances  for  transport  to  a  site  that  they  selected. 
Under  the  statute,  the  responsible  pearties  are  strictly,  jointly 
and  severally  liable  for  the^costs  of  cleaning  up  a  Superfund 
site,  with  the  exception  of  some  limited  defenses  outlined  in  the 
statute.   EPA  need  not  prove  that  a  responsible  party  was 
negligent  or  had  any  fault  concerning  the  disposal  of  hazeurdous 
substances  at  the  site. 

The  Superfund  Process  —  The  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan,  commonly  referred  to  as 
the  National  Contingency  Plan  (NCP) ,  is  the  regulation  that 
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outlines  EPA's  process  for  responding  to  releases  and  threatened 
releases  of  hazardous  substances.   Under  the  removal  progreun 
process,  EPA  undertakes  quick  actions  to  abate  short-term  threats 
to  public  health,  welfare  or  the  environment.  The  Superfund 
program  has  teOcen  over  3,300  removal  actions  at  both  National 
Priorities  List  (NPL)  sites  and  non-NPL  sites. 

Removal  actions  can  include  treating,  containing  or  removing 
hazardous  substances  for  proper  disposal,  erecting  fences  and 
warning  signs,  securing  sites  to  keep  people  and  animals  away 
from  hazardous  substances,  supplying  clean  drinking  water  to 
people  whose  water  supply  has  been  conteiminated;  and  evacuating 
people  from  a  hazardous  substances  emergency. 

Under  the  remedial  program,  EPA  undert£Uces  longer-term 
response  actions  and  works  to  correct  wide-scale  deunage  caused  by 
hazardous  substances.   The  remedial  progreun  addresses  more  than 
1,200  sites  slated  for  long-term  cleanup  on  EPA's  National 
Priorities  List  (NPL) .   EPA  has  completed  the  construction  phase 
of  long-term  cleanup  at  172  sites,  and  we  are  well  on  our  way  to 
our  goal  of  construction  completions  at  200  NPL  sites  by  the  end 
of  this  fiscal  year.   Importantly,  of  37,000  potential  Superfund 
sites,  we  have  conducted  site-specific  assessment  at  over  34,000, 
and  22,000  will  need  no  further  Federal  action.   However,  there 
are  many  more  sites  out  there  needing  assessment. 

SuperfuBd  Enforcement  —  When  the  Superfund  statute  was 
amended  and  reauthorized  in  1986,  Congress  reinforced  and 
strengthened  the  statute's  enforcement  provisions.   It  also 
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provided  specific  tools  to  facilitate  settlements  with  the 
responsible  parties.   In  1989,  EPA  established  an  "Enforcement 
First"  policy,  under  which  EPA  seeks  to  use  all  its  enforcement 
options  to  compel  responsible  parties  to  undertake  the  necessary 
response  actions  (typically  either  removal  actions  or  remedial 
actions) . 

EPA  seeks  to  reach  a  settlement  with  the  responsible 
parties  under  which  they  will  undertake  response  actions.   When 
settlement  negotiations  fail,  EPA  can  issue  administrative  orders 
to  the  responsible  parties  ordering  them  to  undertake  the  action. 
However,  if  EPA  is  unsuccessful  in  compelling  the  responsible 
parties  to  undertake  the  response  action,  or  if  no  responsible 
parties  can  be  found  or  they  are  unable  to  undertzike  the  response 
action,  EPA  has  the  option  of  using  the  Trust  Fund  to  pay  for  the 
response  action.   It  is  EPA's  policy  to  conserve  the  Trust  Fund 
for  use  only  at  "orphan"  sites,  those  sites  where  no  financially 
viable  responsible  party  can  be  located. 

It  is  vitally  important  to  note  the  interaction  between 
EPA's  ability  to  use  Trust  F\ind   monies  to  pay  for  response 
actions  and  the  liability  provisions  and  enforcement  tools  of  the 
statute.   Since  initiation  of  ovir  Enforcement  First  policy,  EPA 
has  been  highly  successful  in  getting  potentially  responsible 
parties  to  conduct  cleanup  actions.   In  Fiscal  Year  1992,  EPA 
received  commitments  from  potentially  responsible  paz~ties  to 
conduct  72%  of  all  new  remedial  actions,  up  from  32%  prior  to  the 
Enforcement  First  policy.   Over  the  life  of  the  Superfund 


51 


program,  responsible  parties  have  committed  to  undertake  over 
$7.4  billion  of  response  actions  —  $7.4  billion  of  work  that  EPA 
has  not  had  to  fiind  out  of  the  Trust  Fund.   The  high  level  of 
responsible  party  commitments  is  due  to  a  number  of  factors,  but 
in  part  it  is  due  to  EPA's  ability  to  access  the  Trust  Fvmd  to 
finance  cleanups  if  the  responsible  parties  fail  to  do  so,  then 
recover  the  costs  of  cleanup  from  those  responsible  parties. 

We  believe  that  it  is  vitally  important  that  EPA  continue  to 
have  access  to  the  Trust  Fund  to  finance  necesseury  response 
actions  for  several  reasons.   First,  EPA  must  be  financially 
ready  to  underteike  actions  to  abate  emergencies.   In  emergency 
situations,  there  nay  not  be  time  to  arrange  with  the  responsible 
parties  to  take  the  action.   In  such  a  case,  it  is  imperative 
that  EPA  have  the  financial  resources  to  take  action  to  protect 
public  health,  welfare  and  the  environment.   Second,  much  of 
EPA's  enforcement  success  is  due  to  our  ability  to  readily 
finance  the  response  action  if  the  responsible  parties  fail  to  do 
so,  and  then  recover  the  costs  of  cleanup  from  those  responsible 
parties.   Finally  we  must  ha^e  the  ability  to  finance  cleanups  at 
orphan  sites. 
SUPERFPMD  FINAKCIM.  MAMAGEMEHT 

I  will  now  address  some  of  the  issues  raised  by  Mr.  Martin 
in  his  testimony  and  reports  on  Superfund  financial  management. 
Because  the  Committee  is  concerned  with  the  status  of  cost 
recoveries,  I  will  begin  with  the  indirect  cost  audit. 
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This  report  addresses  our  accounting  and  ultimately,  our 
recovery  of  indirect  costs,  which  are  the  overall  management  and 
administrative  support  costs  necessary  to  run  the  Superfund 
program.   As  Mr.  Martin  correctly  points  out,  our  policies  for 
accounting  for  these  costs  in  cost  recovery  actions  have  been 
very  conservative.   This  has  resulted  in  a  lesser  level  of 
indirect  costs  available  for  cost  recovery. 

As  the  Inspector  General's  report  points  out,  EPA's  staff 
identified  the  conser-vative  indirect  cost  policies  as  a  problem 
several  years  ago.   The  proposed  Cost  Revovery  regulation 
published  in  the  Federal  Register  in  August  1992  would  address 
this  issue.   We  are  currently  analyzing  the  numerous  public 
comments  submitted  in  response  to  this  regulation.   We  anticipate 
that  by  early  1994,  we  will  issue  a  final  regulation  which 
improves  our  cost  recovery  progreun. 

I  would  like  to  say  a  few  things  about  the  Inspector 
General's  "Decade  of  Superfund  Audits"  report.   Strictly 
speaking,  the  detailed  findings  date  back  to  the  first  10  years 
of  Superfund.   However,  we  acknowledge  that  some  of  the  issues 
still  exist,  such  as  the  need  to  improve  controls  and  practices 
for  accounts  receivable  and  property  management.   These  issues, 
among  others  were  also  described  in  the  Inspector  General's  audit 
of  our  first  financial  statements  prepared  under  the  Chief 
Financial  Officers'  Act  of  1990.   We  have  corrective  action  plans 
under  way  to  rectify  the  specific  issues,  but  I  think  -  and  I 
believe  that  Mr.  Martin  would  concur  with  me  -  that  the  major 
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point  of  the  Decades  audit  is  to  avoid  future  problems  by 
learning  from  the  mistedces  of  the  past.   The  significance  of  the 
Decades  audit  is  the  recommendation  for  accountability  on  the 
part  of  senior  Agency  officials,  accountability  in  terms  of  their 
roles  as  stewards  of  financial  resources  —  i.e.  taxpayers' 
money . 

The  Administration  whole-heartedly  endorses  the  principles 
of  the  Decade  report.   As  Administrator  Browner  has  previously 
committed  to  the  Congress,  we  are  installing  accountaJaility, 
along  with  discipline,  for  all  aspect  of  administrative 
management  in  EPA.   Through  the  Administrator's  Resource  and 
Management  Integrity  Council,  chaired  by  me,  and  the 
establishment  of  Senior  Resource  Officials  in  each  program  cind 
regional  office,  we  will  ensure  that  financial  and  other 
administrative  management  concerns  are  a  high  priority  for 
everyone  in  this  Agency.   This  will  be  done  through  the 
establishment  of  clear  and  precise  financial  meinagement 
performance  standards  and  measures  for  all  officials  of  the 
Agency .  * 

I  referred  to  the  Chief  Financial  Officers'  Act, 
specifically  the  financial  statements  and  the  Inspector  General's 
audit.   The  CFOs'  Act  gives  us  an  important  tool  for  establishing 
accountability  and  for  improving  our  financial  systems  in  order 
to  improve  the  quality  of  financial  information.   We  regret  but 
understand  the  reasons  for  the  Inspector  General's  disclaimer  of 
opinion  on  our  Superfund  financial  statements. 
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I  would  mislead  you  if  I  stated  that  all  of  the  problems 
chronicled  in  the  Inspector  General's  report  will  be  fixed  by 
next  year.   However,  I  believe  that  next  fiscal  year  will  show 
improvements.   I  believe  that  our  accountability  standards 
referred  to  earlier  will  result  in  improvements  to  our  internal 
controls.   In  addition,  the  CFO  and  his  staff  will  work  closely 
and  cooperatively  with  the  Inspector  General  in  a  comprehensive 
review  of  our  financial  systems,  as  requested  by  Senator 
Lautenburg.   Systems  problems  will  not  be  resolved  overnight, 
but  I  anticipate  long-term  improvements  resulting  from  our  joint 
study  with  the  Inspector  General  and  from  our  implementation  of 
the  CFOs  Act. 

Earlier  this  year,  the  EPA  Inspector  General  issued  a 
Capping  Report  on  the  whether  EPA  has  maximized  the  use  of  PRPs 
to  conduct  Superfund  cleanups.   The  Capping  Report  summarized  the 
results  of  numerous  audits  conducted  since  March,  1990.   The 
Superfund  program  is  taking  a  number  of  actions  to  follow  up  on 
the  Capping  Report.   All  Regions  have  developed  or  are  currently 
developing  an  effective  compliance  monitoring  and  enforcement 
program  to  ensure  that  PRPs  comply  with  their  commitments  to 
undertake  cleanups.   These  programs  will  document  all  violations 
of  enforcement  documents  and  establish  enforcement  procedures  to 
follow  when  violations  occur.   Additionally,  numerous  measures 
are  under  way  at  EPA  to  improve  our  contract  management 
procedures,  particularly  in  the  Superfund  program. 
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To  summarize  the  audit  concerns,  let  me  reiterate  that 
Administrator  Browner  and  I  are  committed  to  a  substantial 
improvement  in  the  culture  of  the  Agency  regarding  the 
prioritization  of  financial  and  administrative  management.   We 
reject  as  a  misguided  choice  the  mission  over  management 
syndrome.   Mission  and  management  are  equally  important. 
CONCLUSION 

The  administrative  improvements  I  have  discussed  today  and 
our  responses  to  past  problems  of  the  Superfund  program 
illustrate  the  commitment  of  the  Clinton  Administration  and  of 
EPA  vmder  the  leadership  of  Carol  Browner  to  involve  all  affected 
parties  to  seek  solutions  and  to  work  together  to  achieve  the 
goals  of  Superfund  in  the  most  efficient  and  effective  way. 

Mr.  Chairman,  thank  you  again  for  this  opportunity  to 
address  the  Subcommittee.   I  will  be  happy  to  answer  any 
questions  you  may  have. 
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Chairman  PiCKLE.  Well,  I  thank  you. 

Now,  I  want  you  to  turn  back  to  your  outline.  When  you  make 
reference  to  the  four  approaches — four  different  approaches — if  I 
can  find  the  testimony. 

You  made  a  reference  to  the  four  main  changes  you  are  going  to 
offer  in  connection  with  your  revitalization  approach,  and  you  out- 
lined them,  but  in  brief  form.  I  want  you  to  go  over  those  again 
for  me,  if  you  will,  so  that  I  will  understand  more  clearly. 

This  is  the  approach  that  you  are  saying,  the  new  direction  that 
your  agency  will  take  that  will  put  more  effectiveness  in  the  pro- 
gram. 

Can  you  touch  on  those  four  points;  those  four  enhancements? 

Mr.  SussMAN.  Yes,  Mr.  Chairman,  I  would  be  happy  to. 

The  first  area  that  we  will  address  involves  enforcement  fairness 
and  reduction  of  transaction  costs. 

We  have  been  criticized  on  the  basis  that  our  enforcement  activi- 
ties are  not  fair.  We  have  also  been  criticized  on  the  grounds  that 
the  transaction  costs  incurred  by  the  program  are  excessive.  These 
are  criticisms  that  come  at  us  primarily  from  potentially  respon- 
sible parties  who  are  ensnared  in  the  Superfund  liability  scheme. 
We  would  like  to  try  to  address  these  criticisms. 

First  of  all,  we  would  like  to  see  EPA  take  a  more  active  role  in 
resolving  disputes  between  and  among  the  PRPs  over  the  allocation 
of  cleanup  costs. 

Secondly,  we  would  like  to  more  aggressively  use  our  authority 
to  settle  early  and  with  a  minimum  of  transaction  costs  with  small 
waste  generators.  These  are  people  whose  contribution  of  wastes  to 
Superfund  sites  is  relatively  small  but  who  end  up  often  incurring 
significant  legal  costs  because  they  are  unable  to  settle  quickly 
with  EPA  and  are  subject  to  third-party  claims  by  other  PRPs. 

Finally,  we  are  also  going  to  evaluate  whether  EPA  should  make 
greater  use  of  its  authority  to  mix  PRP  funding  with  funding  from 
the  Superfund  trust  in  supporting  remedial  actions. 

The  second  major  area  that  we  will  address  involves  enhancing 
the  effectiveness  of  cleanups  and  the  consistency  of  EPA's  remedy 
selection  decisions.  We  intend  to  introduce  and  evaluate  a  number 
of  presumptive  remedies  for  different  categories  of  sites.  These  pre- 
sumptive remedies,  we  hope,  will  streamline  and  abbreviate  the 
remedy  selection  process.  This,  in  turn,  will  enable  cleanups  to 
begin  more  quickly  and  also  reduce  the  time  and  effort  that  we 
incur  in  selecting  remedies  before  remedial  action  is  initiated. 

We  also  intend  to  look  at  solutions  to  the  problem  of  DNAPLs, 
which  is  interfering  with  the  remediation  of  groundwater  contami- 
nation. 

And,  finally,  we  hope  to  develop  soil  trigger  and  screening  levels 
which,  in  turn,  will  simplify  and  add  greater  uniformity  to  the 
screening  of  sites  and  the  selection  of  remedies. 

The  third  major  area  that  we  hope  to  focus  on  is  enhancing  pub- 
lic involvement  in  all  aspects  of  the  site  characterization  and  reme- 
diation process.  We  envision  implementing  an  environmental  jus- 
tice strategy  throughout  the  EPA  regions  which  will  address  con- 
cerns about  the  fairness  of  the  Superfund  program  to  certain  mi- 
nority and  disadvantaged  groups. 
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We  also  hope  to  improve,  across  the  board,  our  procedures  for 
pubhc  participation  in  Superfund  remedy,  selection,  and  cleanup 
decisions. 

Finally,  we  are  attempting  to  achieve  a  better  equilibrium  be- 
tween the  role  of  the  Federal  Superfund  program  and  the  role  of 
State  Superfund  programs  in  site  cleanups.  We  want  to  avoid  du- 
plication and  overlap  wherever  we  can.  We  want  to  use  the  re- 
sources that  the  States  and  EPA  have  to  maximum  advantage.  And 
for  this  reason,  we  will  be  exploring  procedures  for  reaching  an  eq- 
uitable division  of  responsibility  with  the  States  for  sites  that  are 
NPL  caliber;  that  is,  meet  our  criteria  for  listing  on  the  National 
Priority  List  but  are  not,  in  fact,  listed. 

So  tnese  are  the  four  area  that  we  are  addressing.  Although,  I 
do  want  to  make  clear  that  there  are  other  improvements  in  the 
program  that  we  are  committed  to  pursuing  as  well. 

Chairman  Pickle.  Under  the  current  law,  the  present  EPA  pro- 
cedure is  to  take  approximately  nine  different  steps  in  trying  to 
make  a  settlement  of  a  contaminated  site.  Here  are  four  major 
areas  of  a  new  approach  you  listed. 

Do  you  have,  in  your  recommendation  of  the  revitalization  pro- 
gram, four  steps?  Or  will  there  be  19  steps,  as  I  understand  you 
are  recommending? 

Mr.  SUSSMAN.  Well,  Mr.  Chairman,  these  are  the  four  major 
areas  that  we  have  identified.  There  are  individual  initiatives  that 
fall  within  each  of  these  four  large  areas. 

If  you  look  at  the  four  areas  as  a  whole,  there  are  nine  different 
initiatives  that  we  are  getting  off  the  ground,  that  we  are  setting 
in  motion. 

In  addition,  there  are  seven  continuing  management  and  enforce- 
ment initiatives  that  we  are  committed  to  implementing.  These  are 
management  and  enforcement  initiatives  that  were  in  place  when 
the  new  administration  came  to  EPA.  We  have  evaluated  them, 
and  we  would  like  to  continue  with  them.  We  think  they  make 
sense. 

Chairman  PiCKLE.  Have  you  talked  over  this  new  approach  with, 
say,  business  and  industry? 

Mr.  SussMAN.  Yes,  we  have,  Mr.  Chairman. 

Chairman  Pickle.  Have  you  discussed  this  with  the  States?  Mu- 
nicipalities? 

Mr.  SussMAN.  We  have. 

Chairman  Pickle.  Are  they  in  general  agreement  with  new  ap- 
proach? 

Mr.  SussMAN.  I  think  they  are  supportive  of  the  direction  we  are 
planning  to  take. 

Many  of  them  have  said  to  us  that  we  are  taking  steps  that  they 
have  supported  for  quite  a  while,  and  they  are  pleased  that  we  are 
taking  them.  They  will  be  looking  to  us  to  see  what  progress  we 
make.  And  we  will  be  staying  in  touch  with  them  as  we  go  down 
the  road. 

Chairman  Pickle.  Let  me  see  if  I  can  reduce  this  to  some  sim- 
pler language.  I  am  trying  to  find  out  what  you  are  up  to;  and  this 
all  sounds  good,  but  I  haven't  got  a  handle  on  it  yet. 

Are  you  saying  that  you  are  going  to  call  the  business  or  the  pol- 
luters together  and  say,  here  is  a  site,  and  there  has  been  pollu- 
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tion,  and  so  much  damage  occurred?  And  are  you,  EPA,  going  to 
say  to  each  one  of  them,  there  are  10  companies  involved;  we  will 
assess  each  of  you  a  certain  amount  of  liability  and  you  pay  up. 

And  will  you  clean  it  up  yourself,  or  will  you  let  them  clean  it 
up? 

Mr.  SussMAN.  We  are  committed  to  having  the  companies  do  the 
cleanup  wherever  possible.  And  we  are  going  to  continue  doing 
that.  But  we 

Chairman  PiCKLK.  Do  you  have  the  authority,  EPA,  to  tell  each 
one  of  the  polluters  that  they  owe  so  much  in  violation  and,  there- 
fore, they  owe  this  amount  of  money  to  the  Government? 

Mr.  SussMAN.  Well,  we  have  the  authority  to  seek  cost  recovery 
where  we,  EPA,  have  expended  costs  and  where  we  have  identified 
parties  that  we  believe  are  responsible.  Yes. 

Chairman  PiCKLK.  Well  it  may  be  a  good  idea.  As  it  is  now,  you 
kind  of  pick  out  the  agencies  and  you  file  suit  against  someone  and 
try  to  say  you  owe  this  and  they  say  there  are  10  other  companies 
involved,  and  you  waste  another  year  trying  to  figure  out  wno  did 
what  to  whom.  And  collecting  it  is  hard,  either  through  negotia- 
tions or  a  suit  or  some  other  manner. 

You  are  saying  that  you  try  to  call  the  parties  together  ahead  of 
time  and  say  to  each  one  of  them,  we  find  this  and  you  owe  this 
much?  Is  it  that  simple? 

Mr.  SussMAN.  I  think  that  is  substantially  what  we  want  to  do, 
Mr.  Chairman. 

What  we  have  done  in  the  past  and  are  committed  to  continuing 
to  do  is  to  identify  the  parties  that  we  think  are  responsible,  call 
them  together,  and  ask  them  to  proceed  with  the  cleanup,  to  pay 
for  the  cleanup  themselves  as  we  go  along. 

Chairman  PiCKlJ^.  And  you  would  give  them  the  authority  to  al- 
locate the  liabilities? 

Mr.  SussMAN.  We  would  try  to  work  with  them  wherever  we 
could  so  that  they  could  allocate  the  liability  among  themselves  in 
the  most  equitable  and  efficient  way. 

And  we  would  work  with  them,  Mr.  Chairman,  to  help  them 
avoid  litigation,  which  we  think  would  reduce  their  transaction 
costs. 

Chairman  PiCKLE.  All  right.  Now,  let  me  ask  you  some  general 
questions  in  the  area  of  taxes,  in  that  overall  area. 

Assuming  that  EPA's  Superfund  revitalization  initiatives  are 
successful,  how  much  in  additional  taxes  would  EPA  need  to  con- 
tinue the  Superfund  program  until  the  year  2000,  for  the  next  5 
years? 

Mr.  SussMAN.  That  is  a  very  good  question,  and  I  will  try  to  an- 
swer it  as  best  I  can. 

The  first  issue  is  what  level  of  additional  funding  would  EPA 
need  to  complete  cleanups  for  the  sites  that  are  now  listed  on  the 
National  Priority  List.  We  have  1,200  sites  that  are  now  listed.  We 
hope  to  complete  cleanup  on  200  of  those  sites  by  the  end  of  the 
year.  We  have  cleanup  in  progress  at  many  of  the  others. 

But  a  very  important  question  is,  how  much  money  are  we  going 
to  need  to  finish  the  job  on  those  sites? 

I  have  been  informed  by  the  EPA  staff  that,  to  complete  cleanup 
fully  for  all  of  the  sites  that  are  now  listed  on  the  National  Priority 
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List,  would  cost  approximately  $13  billion.  And  with  that  amount 
of  money,  the  EPA  staff  indicates  we  could  complete  cleanup  the 
1,200  or  so  sites  that  are  now  listed. 

Now,  the  next  question,  if  I  could  go  on,  is:  How  many  additional 
sites  are  there  around  the  country  that  have  not  yet  been  evalu- 
ated and  could  be  added  to  the  National  Priority  List  if  we  were 
to  continue  to  use  the  criteria  that  we  are  employing  today? 

There  are  differing  estimates  of  how  many  additional  sites  are 
out  there  that  might  nave  to  be  added  to  the  National  Priority  List. 
If  we  continued  with  our  current  approach,  I  believe  that  EPA  has 
estimated  that  there  may  be  another  3,600  sites  in  the  country  that 
could  be  added  to  the  National  Priority  List  using  current  criteria. 

And  I  think — and  I  would  invite  my  colleagues  to  correct  me  if 
I'm  wrong — I  think  that  EPA's  estimate  is  that  the  total  cleanup 
cost  for  those  sites,  plus  the  sites  that  we  have  already  identified, 
is  $37  billion. 

Again,  I  would  invite  my  colleagues  to  correct  me  if  I'm  wrong. 

Chairman  PlCKlJC.  Well,  are  you  saying  that  next  year  you  will 
ask  for  $13  billion?  Or  are  you  going  to  ask  for  $5  billion? 

We  have  done  it  in  two  steps.  Are  you  going  to  ask  for  $5  bil- 
lion— or  $13  billion?  Or  do  you  know? 

Are  you  saying  that  if  you  do  it  all  together  that  you  would  ask 
for  $37  bilhon? 

Mr.  SussMAN.  Well,  Mr.  Chairman,  if  you  could  accommodate 
me,  I  don't  know  that  the  administration  has  determined  what 
shape  it  thinks  that  the  Superfund  tax  should  take  in  the  future 
and  how  much  money  we  would  ask  to  be — to  have  added  to  the 
Superfund  trust  fund  through  the  tax. 

The  comment  that  I  am  making  strictly  goes  to  the  EPA  esti- 
mates of  additional  cleanup  costs,  which  would  have  to  be  covered 
through  the  fund  if  we  were  to  continue  with  the  program  in  its 
current  form.  But  we  are  in  the  process  of  developing  our  position 
on  reauthorization.  And  that  is  one  of  the  issues  we  are  going  to 
be  looking  at. 

Chairman  PlCKl^.  And  you  say  you  are  in  the  process  of  develop- 
ing your  position.  Before  you  came  this  afternoon  I  made  the  state- 
ment to  the  committee  that,  unless  we  can  see  substantial  progress 
in  the  administration  and  new  direction  of  the  EPA,  I  am  not  going 
to  recommend  that  the  Superfund  be  continued.  I  repeat  that  to 
you. 

Mr.  SussMAN.  Yes. 

Chairman  PiCKLE.  I  am  mindful  of  your  statements  and  your  in- 
tentions. But  we  want  to  see  what  you  do.  And  I  think  between 
now  and  a  year  from  now,  unless  we  see  a  substantial  revision  of 
the  program  and  some  progress  made  and  change  in  direction,  I 
don't  think  this  subcommittee  will  recommend  additional  taxes. 
That  is  a  broad  statement,  but  that  is  the  general  sentiment  of  this 
committee. 

Now,  you  are  saying  to  me  that  you  may  ask  for  $13  billion  or 
you  might  ask  for  $37  billion,  depending  on  how  broad  you  want 
to  make  it;  and  you  are  giving  us  an  idea  that  there  is  a  new  direc- 
tion. I  am  trying  to  understand  how  we  go  about  it. 

If  we  do  renew  it,  do  you  think  that  we  should  broaden  our  base 
from  any  other  source? 
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Now,  you  get  money  from  the  domestic  crude  oil  tax,  from  the 
chemical  components,  feed  stocks  as  well,  and  from  the  corporate 
tax  on  environment.  And  in  that  proportion,  that  is,  the  largest 
from  the  crude  oil,  chemical,  and  then  the  environmental  tax. 

Do  you  envision  any  new  sources  of  taxes  to  keep  this  program 
going? 

Mr.  SussMAN.  Mr.  Chairman,  that  is  an  issue  that  we  have 
under  advisement  right  now,  and  I  prefer  to  not  comment  on  any 
direction  we  might  take.  Right  now  we  certainly  have  not  identified 
a  specific  new  source  of  revenue,  but  we  are  looking  at  all  aspects 
of  the  program  from  the  reauthorization  standpoint. 

Chairman  PiCKLE.  Let  me  make  one  other  suggestion,  and  then 
I  want  to  yield  to  Mr.  Houghton.  If  you  go  in  a  new  direction — and 
depending  on  the  amount  of  money  you  ask — are  you  going  to  con- 
tinue the  same  type  of  approach  with  respect  to  a  site? 

If  you  cover  the  1,200  or  the  3,000  that  is  out  there,  you  are 

f^oing  to  get  them  all.  Have  you  given  any  consideration  to  try  to 
imit  your  efforts  to  those  sites  where  the  health  of  the  public  is 
involved,  where  there  is  a  direct  involvement  and  a  health  danger 
to  the  public  at  the  site? 

Mr.  SussMAN.  Mr.  Chairman,  that  is  certainly  an  approach  that 
may  merit  consideration.  And  we  will  examine  it  along  with  other 
approaches  as  we  look  hard  at  the  program  from  a  reauthorization 
perspective. 

Chairman  Pickle.  I — ^you  tell  me  you  are  going  to  examine  it.  I 
want  to  know  either  now  or  as  soon  as  you  can  tell  me,  you  are 
going  to  try  to  get  all  the  sites  cleaned  up?  Or  are  you  going  to  se- 
lectively take  those  that  affect  the  public  health  first? 

What  do  you  think  we  ought  to  do?  What  is  your  opinion? 

Mr.  SussMAN.  Let  me  say  that  the  current  National  Priority  List, 
which  we  have  in  the  existing  law,  is  intended  to  be  a  mechanism 
for  identifying  those  sites  which  do  raise  concern  and  should  re- 
ceive attention.  I  think  the  question  for  us  is  whether  the  National 
Priority  List  is,  in  fact,  an  effective  priority  setting  mechanism. 

And  that  is  certainly  a  question  that  we  are  prepared  to  take  a 
hard  look  at. 

Chairman  Pickle.  Well,  you  are  going  to  take  a  look  at  it.  You 
don't  have  any  recommendations  or  feeling  at  this  point  how  you 
are  going  to  go  about  this? 

Mr.  SussMAN.  Not  now.  But  we  are  in  the  process  of  looking  at 
these  and  other  issues  and  working  with  others  in  the  administra- 
tion. 

Chairman  Pickle.  I  want  to  come  back  to  that  point  in  just  a 
minute,  but  let  me  yield  to  Mr.  Houghton. 

Mr.  Houghton.  Thank  you,  Mr.  Chairman. 

Mr.  Sussman,  good  to  have  you  here.  I  have  got  a  couple  of  spe- 
cific questions,  and  then  I  would  like  to  get  on  to  a  broader  ques- 
tion, 

I  guess  one  of  the  big  reasons  for  the  delays  in  the  completing 
the  necessary  cleanups  and  the  huge  costs  is  the  problem  of  assign- 
ing responsibility  and  the  resulting  finger  pointing.  And  I  have  had 
a  variety  of  incidences  of  this  come  to  my  attention. 

One  company,  an  oil  company,  renting  out  the  site  to  a  smaller 
manufacturer,. has  no  stake  in  it  at  all  other  than  the  rental  and 
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makes  nothing  of  any  toxic  significance  whatsoever.  And  then  that 
company,  now,  is  now  being  sort  of  brought  in  under  the  overall 
suit  and  EPA  is  trying  to  assume  that  they  are  part  of  the  overall 
issue. 

I  don't  know  how  you  protect  smaller  companies  like  this,  but  it 
is  a  problem.  I  have  heard  of  it  more  than  once.  I  can  give  you  ex- 
ample, chapter  and  verse;  but  you  must  have  run  into  this  many 
times. 

What  do  you  do  in  cases  like  this? 

Mr.  SussMAN.  Well,  we  are  concerned  about  the  fairness  of  the 
liability  scheme  as  it  is  now  operating.  And  we  are  also  concerned 
about  the  legal  transaction  costs  that  small  parties  are  incurring. 

There  are  a  number  of  approaches  that  we  are  pursuing  as  part 
of  our  administrative  initiative  to  address  these  problems.  One  is 
to  use,  more  effectively,  the  authority  that  we  have  in  the  current 
law  to  settle  quickly  with  so-called  de  minimis  parties.  These  are 
parties  who  are  small  waste  generators.  They  do  have  some  legal 
liability,  but  the  amount  of  waste  that  they  contributed  to  a  given 
site  is  small. 

We  would  like  to  do  a  better  job  of  settling  quickly  with  these 
people,  getting  them  out  of  the  Superfund  net,  and  giving  them 
protection  against  claims  from  third  parties. 

Mr.  Houghton.  May  I  interrupt  just  a  minute?  Is  it  possible  to 
have  some  sort  of  a  "hold  harmless  clause"  for  people  who  want  to 
produce  jobs,  want  to  be  in  the  area,  and  yet  at  the  same  time  shy 
away  from  these  sites  because  they  are  automatically,  the  day  they 
are  on  those  sites,  liable? 

Mr.  SussMAN.  I  think  that  is  a  very,  very  good  suggestion,  in 
fact.  And  it  is  a  suggestion  that  may  require  a  change  in  the  law 
to  implement.  But  it  is  the  type  of  change  that  we  are  very  inter- 
ested in  considering. 

Let  me  say  that  I  agree  with  you,  and  I  think  the  Administrator 
agrees  with  you,  that  one  of  the  biggest  adverse  impacts  of  the 
Superfund  program  is  to  inhibit  the  development  and  redevelop- 
ment of  property  that  is  part  of  a  Superfund  site  or  is  contami- 
nated and  might  become  a  Superfund  site  in  the  future. 

We  would  like  to  create  greater  incentives  for  investors  to  make 
investments  in  those  types  of  sites.  And  if  there  is  a  way  to  do  that 
and  minimize  the  fear  of  legal  liability,  I  think  we  are  open  to  con- 
sidering it. 

Mr.  Houghton.  All  right.  Now  the  more  general  question. 

I  assume  I  have  just  a  little  more  time. 

Chairman  Pickle.  Yes.  You  bet. 

Mr.  Houghton.  Is  this — I  have  read  your  statement,  and  it  is  20 
pages  long.  And  most  of  the  pages — most  of  the  points  have  to  do 
with  the  process:  accounting,  fairness,  communications,  involve- 
ment, efficiency,  handling  of  the  liabilities,  and  the  trust  fund  and 
things  like  that. 

There  is  only  one  page  that  really  gets  at  the  guts  of  what  the 
Superfund  is  trying  to  do.  And  the  reason  I  ask  this  question  is 
that  you  are — Peter  Drucker  used  to  say  that  there  are  two  ap- 
proaches; one  is  doing  things  right,  and  the  other  is  doing  the  right 
things. 
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And  one  of  the  questions  I  have  is:  Are  we  doing  the  right 
things?  I  mean,  here  you  have  a  situation  which  you  have  talked 
about  where  you  might  be  spending  $13  bilHon  for  1,200  sites,  an- 
other $14  bilHon  for  another  3,600  sites,  and  the  first  60  sites  cost 
$11  bilHon. 

I  mean,  you  know,  there  can't  be  that  much  difference.  I  just 
don't  know  where  you  are  going  and  what  you  are  trying  to  do.  And 
it  would  seem  to  me,  with  all  the  increase  in  the  efficiencies  and 
all  the  increase  in  the  processes  and  all  the  new  initiatives,  it 
doesn't  make  any  difference  if  you  don't  have  your  sights  set  on  the 
right  goal. 

And  it  is  going  to  take  too  long  for  you  to  describe  that,  but  I 
personally  would  be  interested  in  getting  a  succinct  explanation  of 
what  you  are  going  to  do,  why  it  is  going  to  work,  why  it  is  going 
to  be  different,  and  why  we  should  support  it. 

[The  following  information  from  Deputy  Administrator  Sussman 
was  received:] 

The  primary  mission  of  the  Superfund  program  is  to  protect  human  health  and 
the  environment  from  releases  or  threatened  releases  of  hazardous  substances.  Dur- 
ing the  past  12  years,  EPA  has  gained  valuable  experience  and  knowledge,  and  has 
made  substantial  progress  toward  protecting  human  health  and  the  environment. 
However,  EPA  has  also  learned  that  the  scope  and  complexities  of  the  hazardous 
waste  problem  in  the  United  States  are  far  greater  than  anyone  ever  envisioned, 
and  that  the  Superfund  program  has  its  flaws. 

As  the  Agency  prepares  for  reauthorization  of  CERCLA,  EPA  is  conducting  an  ex- 
tensive review  of  the  Superfund  program.  EPA  has  embraced  a  different  approach 
for  the  1994  reauthorization  of  CERCLA  and  developed  a  process  which  allows  all 
Superfund  stakeholders  the  opportunity  to  get  involved  in  the  reauthorization  de- 
bate. In  addition,  EPA  is  communicating  with  the  public  in  a  number  of  outreach 
efforts  to  widen  the  circle  of  involved  parties  and  disseminate  information. 

The  process  to  change  Superfund  has  involved  the  following  four  distinct,  yet 
interrelated  steps:  One,  creation  of  a  new  NACEPT  subcommittee;  two,  administra- 
tive improvements;  three,  Superfund  database  improvements;  and  four,  assessment 
of  legislative  options  for  improving  Superfund. 

The  NACEFT  subcommittee  initiated  a  broad  public  dialog  with  representatives 
from  the  various  stakeholder  groups  on  how  Superfund  can  be  improved.  The  sub- 
committee is  concluding  its  efforts  and  will  be  presenting  EPA  with  its  assessment 
of  both  administrative  and  legislative  options  for  improvement. 

EPA  has  already  announced  a  series  of  administrative  improvements  to  the 
Superfund  program  that  can  be  made  in  the  short-term  prior  to  reauthorization. 
These  changes  are  aimed  at  reducing  transaction  costs  and  at  enhancing  enforce- 
ment fairness,  the  speed  of  cleanups,  the  degree  of  public  involvement,  and  the  role 
of  the  States  in  the  Superfund  program. 

EPA's  Data  Collection  Workgroup  is  evaluating  agency  systems  for  supplying  data 
needs  in  the  reauthorization  analyses  and  identifying  data  gaps.  This  workgroup, 
along  with  other  workgroups  addressing  reauthorization  issues  as  part  of  EPA's 
Legislative  Task  Force,  is  considering  options  for  legislative  improvements  to  the 
Superfund  law. 

EPA's  four-step  process  to  reauthorization  emphasizes  openness  and  inclusive- 
ness,  and  a  partnership  with  all  stakeholders,  including  industry  and  environmental 
groups,  local  governments,  and  other  Federal  agencies.  EPA  has  confidence  that 
with  the  support  of  Congress  and  involvement  of  stakeholders,  the  Superfund  pro- 
gram can  be  made  more  efficient,  equitable,  and  effective  in  addressing  contami- 
nated sites  throughout  the  country. 

Mr.  Houghton.  Mr.  Chairman,  that  is  all  I  have. 
Chairman  Pickle.  I  thank  you,  Mr.  Houghton. 
Mr.  Hancock. 

Mr.  Hancock.  I  apologize  for  not  being  here  for  more  of  this.  I 
did  have  a  few  questions. 
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Could  you  tell  me,  you  are  a  Deputy  Administrator,  and  Ms. 
Harper  is  an  Acting  Assistant  Administrator,  and  Mr.  Diamond  is 
the  Office  of  Waste  Programs  Enforcement 

Who  is  the  individual  on  the  organizational  chart  who  would  be 
number  one  on  Superfund  and  then  on  down?  I  mean,  who  is  that 
individual? 

Mr.  SussMAN.  Well  ultimately,  of  course,  the  Administrator  has 
responsibility  for  all  of  EPA's  programs.  The  Administrator  has 
asked  me  to  take  a  lead  role  on  Superfund  issues.  And  so  I  am 
spending  a  lot  of  my  time  overseeing  various  aspects  of  the  pro- 
gram, including  the  administrative  improvements  and  our  efforts 
on  reauthorization. 

We  have  an  Assistant  Administrator,  an  Acting  Assistant  Admin- 
istrator for  Emergency  Response  and  Solid  Waste.  This  individual 
has  day-to-day  responsibility  for  the  Superfund  program.  He  is,  in 
fact,  Mr.  Diamond's  superior.  His  name  is  Rich  Guimond.  He  is  not 
here  today.  He  reports  to  me;  and  I,  in  turn,  report  to  the  Adminis- 
trator. 

Mr.  Hancock.  Do  you  have  an  organizational  chart? 

Mr.  SussMAN.  We  do. 

Mr.  Hancock.  I  thought  maybe  you  might — I  wonder  if  I  might 
be  able  to  get  a  copy  of  it. 

[The  following  was  subsequently  received:! 

Superfund  is  truly  an  integrated  pro-am,  involving  a  number  of  the  Agency's  of- 
fices and  all  of  the  regions.  Therefore,  it  is  easier  to  understand  the  Superfund  pro- 
gram by  examining  the  attached  Agency  organizational  chart.  Implementation  oithe 
Superfund  is  primarily  delegated  to  the  regional  offices  with  headquarters  consulta- 
tion and  concurrence  required  for  various  legal  and  technical  issues  and  decisions. 
The  Office  of  Enforcement,  the  Office  of  General  Counsel,  and  the  Office  of  Solid 
Waste  and  Emergency  Response  provide  the  regions  with  technical  and  legal  advice, 
develop  policy,  guidance  and  regulations,  and  ensure  national  consistency  in  the  im- 
plementation 01  the  Superfund  program.  The  Office  of  Research  and  Development 
also  provides  technical  expertise  to  the  regions.  The  Office  of  Policy,  Planning,  and 
Evaluation  provides  guidance  for  regulatory  and  policy  changes  to  the  Superfund 
program,  conducts  economic  analyses  of  the  program  and  program  elements,  and 
performs  evaluations  of  the  program.  In  addition,  other  offices  such  as  the  Office 
of  Water  and  the  Office  of  Air  and  Radiation  are  often  consulted  on  individual  site 
issues  and  new  policy  and  guidance. 
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Mr.  Hancock.  I  am  curious  about,  for  instance,  in  my  district, 
I  might  as  well  start  in  specific  locations.  Syntex  down  there — is 
down  in  around — well,  just  west  of  Lewis  County,  Missouri,  is  in 
my  district.  I  am  fairly  familiar  with  that.  They  went  in  there  with 
a  mobile — well,  they  called  it  the  "Blue  Groose,"  an  incinerator. 

I  understand  that  they  have  cleaned  up  that  site,  and  there  is 
no  ongoing  and  continuing  problem;  but,  yet,  we  still  show  here 
that  we  are  continuing  to  monitor  and  what  have  you.  And  the 
Syntex  Co.  has  spent  several  million  dollars  down  there  and,  I  un- 
derstand, has  ongoing  funding.  And  they  are  finishing  to  monitor 
it. 

Don't  we  ever  get  one  of  them  cleaned  up?  I  mean,  don't  we  ever 
say,  OK,  this  job  is  cleaned  up  and  that  is  done  here;  we  have  an- 
other one? 

The  North-U  well  contamination  in  Springfield.  I  am  fairly  famil- 
iar with  that.  We  went  in  down  there,  EPA  several  years  ago — EPA 
went  in  and  put  in — paid  for  the  cost  of  new  water  lines  to  take 
care  of  these  houses. 

I  notice  it  says  here  that  I  think  approximately  65 — 67  private 
wells  were  permanently  plugged.  And  then  it  goes  on  ahead  to  say 
that  some  of  those  people  wouldn't  allow  their  wells  to  be  plugged. 

If,  in  fact,  it  is  an  ongoing  situation  of  damage  to  our  health  to 
society  that  we  are  going  to  have  to  continue  to  monitor  it  and  we 
are  going  to  pay  the  cost  of  running  private  water  to  those  wells, 
why  didn't  we  get  agreements? 

I  have  asked  a  specific  question:  Why  didn't  we  get  agreements 
to  make  sure  that  all  of  those  wells  were  plugged? 

I  know  you  can't  answer  specifically  on  that,  but  it  would  seem 
logical,  it  would  just  seem  logical  that  we  shouldn't  have  an  ongo- 
ing situation  if  EPA  went  in  and  paid  for  all  the  costs  to  get  water 
to  those  houses  and  then  to  allow  the  property  owner  to  say,  well, 
you  are  not  going  to  plug  my  well. 

Mr.  SussMAN.  Congressman,  could  you  perhaps  clarify  your  ques- 
tion? I  think  I  am  a  little  hard  of  hearing. 

Mr.  Hancock.  I  want  to  know  if  in  fact  the  Government  is  going 
to  pay  for  these  things,  why  do  we  allow  evidently  the  location  to 
be  continually  hazardous  to  the  human  health?  If  we  are  going  to 
pay  for  it,  why  don't  we  finish  them  up? 

Mr.  SussMAN.  Yes.  Well,  I  think  that  point  is  well  taken.  I  am 
not  sure  of  the  status  of  the  individual  sites  that  you  are  referring 
to,  but  we  certainly  do  have  an  obligation  to  protect  the  health  and 
the  environment  and  we  need  to  make  sure  that  we  are  doing  that 
at  individual  sites. 

Mr.  Hancock.  Well,  these  locations  though,  these  are  two  that 
I  am  specifically  familiar  with.  As  far  as  I  knew,  everything  was 
taken  care  of  now,  but  evidently  we  are  continuing  to  spend  money 
on  these  for  what? 

Mr.  Diamond.  I 

Mr.  Hancock.  I  know  you  can't  answer  specifically  but  I  just 
think  you  ought  to  look  into  it,  Mr.  Sussman,  as  part  of  it.  Why 
can't  we — on  some  of  these,  why  can't  we  say,  OK,  this  is  what  it 
is  going  to  cost?  Then  once  you  get  through,  why  can't  we  quit 
spending  money  on  it? 
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Mr.  Diamond.  Let  me,  if  I  can  talk  about  the  Syntex  situation, 
Congressman.  As  you  recall  what  happened  at  that  site,  actually 
a  series  of  sites,  is  dioxin-contaminated  material  was  spread  over 
a  very  wide  area  and  there  is  a  very  large  volume  of  contaminated 
material  that  needs  to  be  incinerated,  and  to  do  that  carefully 
takes  time,  and  that  fundamentally  is  the  answer. 

Mr.  Hancock.  Hasn't  that  been  done? 

Mr.  Diamond.  Well,  it  is  in  the  process  of  being  done,  but  the 
people  who  live  near  the  incinerator  want  to  make  sure  that  the 
incinerator  is  run  very  carefully. 

Mr.  Hancock.  I  thought  that  was  all  finished  down  there.  It  is 
not  finished  now? 

Mr.  Diamond.  I  think  the  incinerator — the  decision  how  to  clean 
up  the  site  has  been  done  and  the  case  has  been  resolved  but  I  be- 
lieve the  incinerator  still  needs  to  run. 

Mr.  Hancock.  I  thought  they  had  moved  it.  I  just  wonder,  you 
know,  we  have  got  1,200-and-some-odd  sites  located  and  we  have 
only — how  many  have  we  cleaned  up? 

Mr.  Sussman.  We  hope  to  be  finished  with  200  sites  by  the  end 
of  the  year.  We  have  cleaned  up  around  170  to  date,  but  I  should 
indicate  that  there  is  a  great  deal  of  work  in  progress  in  many  of 
the  other  sites. 

Mr.  Hancock.  Well,  it  still  looks  to  me  like  that  we  are — some 
of  this  stuff  we  can  go  ahead  and  get  it  done  and  quit  studying  it, 
and  as  has  been  said  before.  Another  question — I  asked  this  ear- 
lier. They  say  it  costs  $30  to  $40  million  per  site  is  what  has  been 
averaged,  plus  legal  fees. 

Do  you  have  any  idea  what  the  legal  fees  have  been  running  in 
addition  to  the  amount  of  money  we  are  spending? 

Mr.  Sussman.  Your  question  is  what  have  the  legal  fees  been? 

Mr.  Hancock.  We  say  $35  to  $40  million  is  what  it  costs  per 
site? 

Mr.  Sussman.  Right. 

Mr.  Hancock.  Plus  legal  fees? 

Mr.  Sussman.  Right. 

Mr.  Hancock.  How  much  are  the  legal  fees?  What  will  that 
mean,  another  $35  to  $40  million  or  what? 

Mr.  Sussman.  Let  me  say  that  we  at  EPA  don't  have  full  infor- 
mation about  the  legal  fees  that  private  parties  have  incurred. 
There  has  been  a  study  done  by  the  Rand  Corporation  which  con- 
cluded that  for  a  group  of  PRPs,  legal  fees  were  running  at  a  clip 
before  of  20  percent  of  total  Superfund  related  costs. 

The  study  also  indicated  though  that  as  we  get  into  the  cleanup 
process  at  individual  sites,  legal  fees  go  down  as  a  percentage  of 
total  costs,  and  I  think  that  that  is  what  we  can  expect  to  see  as 
many  of  the  sites  emerge  from  the  study  and  evaluation  and  char- 
acterization stage  and  enter  the  cleanup  stage,  but  let  me  also  say 
that  we  believe  that  the  legal  fees  are  excessive  and  we  would  like 
to  take  action  administratively  or  legislatively  to  move  in  a  direc- 
tion where  more  monev  is  being  spent  on  cleanup  and  less  money 
is  going  to  lawyers  for  legal  transaction  costs. 

Mr.  Hancock.  Thank  you,  Mr.  Chairman. 

Chairman  Pickle.  Mr.  Herger. 

Mr.  Herger.  Thank  you,  Mr.  Chairman. 
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Mr.  Sussman,  I  would  like  to  follow  up  on  a  line  of  questioning 
that  was  just  a  little  bit  earlier  and  that  has  to  do  in  the  area  of 
liability,  and  I  certainly  feel,  as  I  am  sure  everyone  on  this  commit- 
tee feels,  is  that  when  we  have  a  situation  where  an  individual  or 
a  company  is  definitely  at  fault  and  knowingly  or  through  neg- 
ligence has  been  somehow  contributing  to  the  pollution  of  our  envi- 
ronment or  to  their  area,  that  we  should  go  after  them  in  every 
way  that  is  possible,  but  I  am  also  hearing  about  situations  where 
perhaps  an  individual  doesn't  have  any  knowledge  of  what  is  going 
on,  is  perhaps  contracting  with  a  company  that  is  polluting. 

Is  it  possible  under  the  way  we  are  doing  business  now  to  go  and 
hold  this  individual,  who  would  seemingly  be  completely  innocent 
as  far  as  any  knowledge  of  anything  going  wrong,  hold  them  liable? 
Could  you  just  explain  how  the  process  works  a  little  bit?  Can  a 
situation  like  that  take  place? 

Mr.  Sussman.  Yes,  the  Superfund  law  as  designed  by  the  Con- 
gress is  a  strict  liability  statute,  much  like  other  Taws  that  operate 
in  other  areas.  The  statute  does  provide  that  someone  who  has  gen- 
erated hazardous  waste  which  finds  its  way  to  a  contaminated  site 
or  someone  who  has  arranged  for  the  transport  or  disposal  of  a 
hazardous  waste  is  liable  for  the  cost  of  response. 

This  is  a  judgment  that  Congress  made  when  the  law  was  first 
passed  about  how  best  to  apportion  responsibility  for  cleanup.  And 
it  is  the  case  that  someone  who  has  either  generated  a  hazardous 
waste  or  arranged  for  the  disposal  or  transportation  of  the  hazard- 
ous waste  does  have  to  bear  the  cost  of  response  regardless  of 
whether  they  had  specific  knowledge  of  how  the  waste  would  be 
disposed  of. 

Mr.  Herger.  So  they  could  have  perhaps  a  number  of  years  ago, 
20,  30  years  ago,  through  just  ignorance  of  what  was  taking  place, 
have  in  some  small  way,  maybe  1  or  2  percent  liability  and  yet — 
now,  this  is  a  little  bit  different  situation,  but  let's  say  we  do  have 
a  situation  where  maybe  someone  is  found  to  be  1  or  2  percent  lia- 
ble, are  those  who — where  another  individual  is  90  percent 
liable 

Mr.  Sussman.  Right. 

Mr.  Herger.  The  one  with  90  percent  doesn't  have  any  money, 
the  one  with  1  or  2  percent  does.  The  way  the  legislation  is  set  up 
and  the  way  it  is  being  administered  now,  we  could  go  after  that 
one  individual  with  very  minimal,  if  any,  liability;  is  that  correct? 

Mr.  Sussman.  Well,  we  could  theoretically  do  that,  but  our  view 
is  that  we  should,  in  fact,  reach  a  rapid  and  fair  settlement  with 
individuals  whose  waste  contribution  to  an  individual  site  is,  in 
fact,  very  small. 

We  have  authority  under  the  statute  to  enter  into  settlements 
with  de  minimis  parties  and  we  feel  that  we  should  use  that  au- 
thority to  the  fullest  extent  we  can  so  that  an  individual  who  is 
theoretically  liable  but  whose  contribution  to  the  contamination  at 
an  individual  site  is,  in  fact,  very  small  can  settle  with  EPA  and 
be  protected  against  further  litigation  early  in  the  game. 

One  of  our  administrative  improvements  is  to  make  greater  use 
and  take  greater  advantage  of  the  authority  to  settle  early  on  with 
such  de  minimis  parties. 
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Mr.  Herger.  Well,  again  my  concern  is  not  with  those  who  have 
not  been  negligented.  I  believe  we  should  pursue  those,  but  my  con- 
cern, and  I  have  heard  of  several  instances  where  you  have  individ- 
uals who  just  didn't  have  any  knowledge  really  of  what  was  going 
on,  perhaps  back  at  that  time  we  weren't  aware  that  there  was  a 
problem  and  perhaps  there  again  their  contribution  was  a  very 
minimal  contribution  to  the  problem  and  yet,  because  they  hap- 
pened to  be  financially  in  a  position  that  perhaps  the  others 
weren't,  the  liability  would  virtually  bankrupt  these  individuals.  I 
guess  my  question  is,  do  we  have  a  way  of  addressing  this  so  that 
we  are  not  penalizing  the  basically  innocent  individuals  over  those 
who  really  should  be  held  at  fault? 

Mr.  SusSMAN.  Well,  we  do  have  mechanisms  for  providing  relief 
to  those  whose  waste  contribution  is  very  small.  Let  me  emphasize, 
however,  that  this  is  a  strict  liability  statute  where  those  who  con- 
tributed to  contamination  are  responsible  for  the  costs  of  response 
regardless  of  the  degree  of  knowledge  or  fault  that  they  may  have 
had  about  the  disposal  of  waste. 

So  in  that  sense,  individuals  who  were  not  aware  of  how  waste 
was  being  disposed  of  but  did  generate  hgizardous  waste  which  did 
ultimately  cause  contribution,  they  do  have  liability  under  the  law. 

Mr.  Herger.  OK,  I  thank  you.  Now,  being  specific  in  our  dis- 
tricts, Mr.  Diamond,  is  anyone  familiar  with  some  of  the  problems? 
I  have  several  Superfund  sites  within  my  district.  One  is  Iron 
Mountain  Mine. 

I  don't  know,  Mr.  Diamond,  would  you  have  any  knowledge  on 
that  or  anyone  in  your  panel? 

Mr.  Diamond.  Not  a  great  deal  of  detail. 

Mr.  Herger.  OK.  Well,  I  will  inquire  at  a  later  time.  I  thank  you 
very  much. 

Thank  you,  Mr.  Chairman. 

Chairman  Pickle.  Well,  thank  you,  Mr.  Herger. 

Now,  let  me  go  back  to  a  few  questions.  I  know  you  have  your 
group  here  so  let  me  run  down  them  quickly.  I  asked  you  earlier 
if  you  would  consider  limiting  the  Superfund  program  to  those  sites 
and  those  toxic  materials  at  those  sites  that  pose  an  actual  health 
risk  to  humans,  and  you  are  not  sure  that  you  want  to  limit  it  to 
that.  Is  that  correct? 

Mr.  SussMAN.  Let  me  try  to  explain  my  answer.  We  do,  in  fact 
now  look  at  the  degree  of  risk  and  exposure  at  individual  sites  in 
determining  whether  those  sites  should  enter  the  remedial  action 
phase  of  the  program. 

We  at  the  agency  do  risk  assessments  and  we  do  use  those  risk 
assessments  to  decide  whether  remedial  action  is  needed  and  what 
type  of  action  is  required.  We  also  evaluate  the  potential  risk  and 
exposure  of  sites  in  determining  whether  they  should  be  added  to 
the  national  priority  list,  so  I  do  think  that  right  now  we  take  into 
account  the  degree  of  risk  in  implementing  the  program  and 
prioritizing  sites  for  remedial  action. 

Whether  there  are  approaches  we  could  take  that  would  be  more 
effective  in  prioritizing  sites  is  a  question  that  we  are  certainly 
looking  at. 
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Chairman  Pickle.  Your  answer  to  me  is  that  you  are  really 
prioritizing  it  now,  and  to  that  extent,  you  don't  think  you  will 
make  any  change. 

You  do  give  it  consideration,  but  you  are  not  trying  to  boil  it 
down  to  location  and  factors  that  affect  health,  but  you  just — it  is 
just  one  factor  and  that  is  about  all? 

Mr.  SUSSMAN.  Well,  I  think  that  it  is  an  important  factor  which 
we  now  take  into  account,  but  I  do  want  to  emphasize  that  we  are 
open  to  suggestions  for  doing  a  better  job. 

Chairman  Pickle.  And  I  would  hope  so.  And  I  don't  suppose  that 
would  reduce  the  cost  of  your  program  any  if  you  limited  it  to  just 
where  actually  the  health  risk  is  involved.  That  is  not  going  to  save 
you  much  money  in  the  overall  costs,  would  it? 

Mr.  SussMAN.  Excuse  me,  Mr.  Chairman.  Could  you  ask  that 
again? 

Chairman  Pickle.  You  are  going  to  spend  so  much  money  on  all 
these  programs.  If  you  were  to  reduce  it  down  to  say  100  sites, 
would  you  spend  less  money  in  your  program  overall  than  you 
would  if  you  just  had  it  wide  open? 

Mr.  SussMAN.  I  think  if  we  were  dealing  with  a  smaller  number 
of  sites,  we  certainlv  would  spend  less  money,  that  is  right.  I  would 
agree  with  you  on  that. 

Chairman  Pickle.  I  don't  know  that  that  is  the  opinion  I  have 
that  you  spend  less  money.  I  rather  doubt  that  you  would  spend 
a  lot  less  money  because  sites  you  select  are  going  to  be  the  sites 
that  affect  health  and  they  are  going  to  be  more  complicated,  and 
they  will  be  more  expensive  to  settle,  I  would  think.  I  would  not 
know  whether  you  would  save  very  much  money,  but  you  think  you 
might. 

Mr.  SussMAN.  I  think  it  is  a  possibility.  Certainly  if  we  focus  on 
those  sites  that  are  most  complex  and  most  difficult,  we  might  not 
achieve  dramatic  cost  savings  across  the  board,  but  I  do  think  that 
if  we  are  focusing  on  fewer  sites  than  we  are  at  present,  costs 
would  be  reduced,  yes. 

Chairman  Pickle.  All  right.  Can  you  tell  me  which  Superfund 
sites  now  pose  current  actual  health  risks  to  humans? 

Mr.  SussMAN.  Mr.  Chairman,  I  would  have  to  get  back  to  you  on 
that  question.  I  do  think  that  at  most  of  the  sites  on  the  national 
priority  list,  we  have  conducted  removal  actions  to  eliminate  immi- 
nent and  immediate  threats  to  health,  however,  I  would  say  that 
there  are  long-term  health  concerns  raised  at  sites  on  the  NPL  that 
would  not  be  fully  eliminated  and  resolved  until  we  complete  the 
cleanup  process. 

Chairman  Pickle.  I  wish  you  would  give  to  our  committee  a  list 
of  those  principal  sites  where  the  human — where  there  is  a  risk  to 
the  human  health.  I  would  like  to  know  which  ones  you  classify  as 
such. 

Mr.  SussMAN.  We  will  work  on  that,  Mr.  Chairman. 

Chairman  PiCKLE.  Supply  that  to  the  committee.  I  would  like  to 
see  that. 

[The  following  was  subsequently  received:] 

As  of  August,  1993,  EPA  had  identified  nearly  38,000  potential  hazardous  waste 
sites  across  the  United  States.  These  sites  are  inventoried  in  EPA's  computerized 
database  called  Comprehensive  Environmental  Response,  Compensation  and  Liabil- 
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ity  Information  System  (CERCLIS).  All  of  these  sites  wUl  be  assessed  by  either  EPA 
or  the  State,  but  not  aU  will  be  included  on  the  National  Priorities  List  (NPL).  EPA 
considers  sites  listed  or  proposed  for  listing  on  the  NPL  as  the  most  serious  hazard- 
ous waste  sites  in  the  Nation.  Attached  is  the  current  NPL  which  contains  71  pro- 
posed sites  and  1,199  final  sites  listed  by  State.  Sites  not  included  on  the  NPL  may 
still  pose  a  risk  to  human  health  and  be  addressed  by  EPA,  the  State,  or  a  private 
party  through  the  removal  program  or  a  State  hazardous  waste  program. 

Chairman  Pickle,  Now,  would  you  say  that  the  Agency  for  Toxic 
Substances  and  Disease  Registry,  the  so-called  ATSDR  in  the  De- 
partment of  Health  and  Human  Services,  could  they  or  do  they  as- 
sist EPA  in  determining  which  Superfund  sites  currently  pose 
health  risks? 

Do  you  rely  on  that  agency  for  determining  which  sites  pose 
health  risks? 

Mr.  SUSSMAN.  They  certainly  contribute  to  our  determinations 
and  offer  us  useful  expertise  which  helps  us  to  evaluate  health 
risks  at  individual  sites,  but  EPA  also  does  its  own  risk  assess- 
ments and  those  risk  assessments  are  very  important  in  the  deci- 
sions that  we  make  on  remedy  selection. 

Chairman  Pickle.  When  you  say  EPA  also  makes  your  own  site 
determination,  well,  I  think  that  is  an  understatement.  You  make 
the  site  determination.  I  don't  know  to  what  extent  you  fully  rely 
on  the  guidance  from  the  HHS. 

Do  you  wait  for  HHS  to  give  you  directions? 

Mr,  SussMAN.  Well,  we  proceed  with  our  process  which  includes 
a  risk  assessment,  whether  we  have  received  input  from  ATSDR  or 
not,  but  when  we  have  gotten  their  input,  we  certainly  take  it  into 
account. 

Chairman  Pickle.  Well,  suppose  we  change  the  procedure  that 
says  that  the  site  selection  will  be  made  by  HHS  and  that  informa- 
tion be  passed  on  to  the  EPA  for  then  further  pursuit.  Would  you 
venture  an  opinion  on  that 

Mr.  SussMAN.  Well,  Mr.  Chairman,  we  would  need  to  look  care- 
fully at  that  approach.  I  would  want  to  make  sure  that  our  overall 
site  assessment  process  would  not  be  slowed  down  if  we  had  an- 
other agency  making  determinations  on  the  level  of  priority  which 
individual 

Chairman  PiCKLE,  Well,  perhaps  you  can  see  our  position.  Here 
you  got  1,200  sites  you  are  proceeding  and  maybe  twice  that  num- 
ber and  you  are  not  making  any  distinction,  primary  now,  whether 
the  risk  to  human  health  is  involved  or  not,  and  you,  EPA,  are 
making  those  site  selections. 

You  might  or  might  not  get  information  from  the  so-called 
ATSDR,  I  don't  think  you  do  very  much,  I  am  saying,  as  a  commit- 
tee member  now,  who  should  make  the  determination  which  sites 
should  be  looked  at?  The  Health  and  Human  Services  are  in  the 
business  of  determining  what  affects  the  health,  and  perhaps  I  ask 
myself,  maybe  they  would  be  a  better  one  to  take  over — make  the 
determination  of  where  are  the  sites  that  should  be  looked  at  and 
they  would  so  inform  you. 

As  it  is  now,  HHS  is  really  not  involved  in  it  and  I  don't  know 
that  they  want  to  be  involved.  I  haven't  had  any  conversations  with 
them,  but  I  am  also  saying  that  under  the  present  conditions,  you 
are  not  making  a  determination  of  which  one  is  prioritized  as  far 
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as  health  risks  is  concerned  and  I  am  saying,  maybe  we  need  some- 
body who  can  make  that  decision. 

Naturally,  I  don't  think  you  would  approve  of  that. 

Mr.  SussMAN.  Mr.  Chairman,  that  is  a  suggestion  that  we  would 
carefully  evaluate.  I  do  want  to  emphasize,  however,  that  EPA  has 
considerable  experience  in  evaluating  the  risks  that  toxic  chemicals 
and  chemical  contamination  pose  to  human  health. 

This  is  an  activity  which  we  perform  at  many  of  our  different 
programs.  We  have  many  capable  scientists  at  the  agency.  We  also 
have  a  science  advisory  board  comprised  of  independent  experts 
which  helps  us  do  our  job. 

So  I  do  think  that  EPA  has  considerable  expertise  which  can  be 
used  in  this  area,  although  I  certainly  think  that  all  of  us,  includ- 
ing the  agency,  need  to  ask  whether  we  are  using  our  expertise  as 
effectively  as  possible. 

Chairman  PiCKLE.  And  of  course  you  should  use  your  expertise 
because  it  is  extremely  valuable  and  it  does  affect  the  health  and 
we  are  glad  that  that  factor  would  be  put  into  it. 

But  I  think  we  have  to  determine  now  how  clean  do  you  expect 
these  sites  to  be? 

My  next  question  would  be,  what  assumption  does  EPA  make  re- 
garding the — ^regarding  who  might  come  into  contact  with  the  site 
in  the  future  and  what  those  individuals  might  be  doing  on  the 
site? 

In  other  words,  are  you  going  to  clean  up  every  site  where  there 
will  be  a  national  park,  where  children  can  eat  the  ground,  dirt? 
Is  that  your  objective? 

Mr.  SussMAN.  These  are  very  important  questions  that  you  are 
raising.  These  are,  in  fact,  the  types  of  questions  that  we  are  look- 
ing at  within  the  advisory  committee  that  we  have  assembled  to 
help  us  with  Superfund  reauthorization. 

There  has  been  a  lot  of  debate  about  what  the  appropriate  clean- 
up goals  for  the  program  should  be.  Congress  has  told  us  that  our 
primary  obligation  is  to  protect  health  and  the  environment  but  not 
everybody  agrees  on  what  that  means,  either  generally  or  at  spe- 
cific sites. 

I  think  we  are  prepared  to  step  back  and  take  a  hard  look  at  the 
cleanup  goals  that  we  use  for  the  program.  That  is  a  subject  that 
we  are  looking  at  hard  right  now  as  we  speak,  but  I  should  say 
that  there  are  very  differing  perspectives  on  what  level  of  cleanup 
we  at  EPA  should  try  to  achieve. 

Chairman  Pickle.  I  think  it  has  to  be  taken  into  consideration 
and  I  have  heard  no  real  discussion  about  it,  but  realistically  and 
practically  you  are  going  to  have  to  take  that  approach. 

Now,  overall  and  I  will  yield  to  you  if  you  have  any  other  ques- 
tions, but  overall  we  have  got  to  first  address  the  problems  we  have 
got.  The  audits  that  have  been  made  of  your  agency  shows  that 
your  management  of  your  accounts  is  very  poor,  management  of 
your  accounts  receivable,  very  poor,  that  mon^y  is  not  being  col- 
lected, that  statute  of  limitations  are  running. 

The  Inspector  Greneral  has  in  very  general  terms,  without  attack- 
ing you,  he  has  just  given  us  a  statement  that  shows  that  what  is 
going  on  at  EPA  is  not  acceptable,  and  I  think  under  that  environ- 
ment this  committee  is  not  going  to  renew  the  Superfund  program. 
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We  have  got  to  make  some  decisions  though,  give  some  direction 
to  you  if  we  are  not  happy  or  if  we  think  it  ought  to  be  done,  what 
we  have  in  mind,  and  I  want  to  pursue  that  with  you  in  just  a 
minute,  because  I  don't  want  to  take  this  time  to  do  nothing  but 
just  tell  you  what  a  poor  job  you  are  doing,  because  a  great  deal 
of  good  has  been  done  at  many  sites  across  the  country,  and  thank 
goodness  we  have  done  it  and  we  are  attacking  the  problem,  but 
it  is  a  much  larger  problem  that  we  have  got  and  I  think  we  have 
reached  the  point  where  we  have  got  to  make  a  decision  in  the 
Congress  to  tell  you  what  we  want  you  to  do,  and  tell  you  where 
we  want  you  to  emphasize  and  concentrate,  and  I  think  we  owe  you 
that  kind  of  direction,  at  least  from  this  committee's  standpoint. 

I  am  going  to  mention  about  that  in  just  a  second,  but  first  let 
me  yield  to  Mr.  Houghton  again. 

Mr.  Houghton.  Thank  you,  Mr.  Chairman. 

I  have  got  three  specific  brief  questions.  I  don't  think  they  are 
going  to  take  a  long  answer.  Mr.  Diamond,  I  have  a  transcript  of 
the  testimony  of  last  year's  hearing  and  you  indicated  that  you  got 
about  25  percent  of  the  sites  roughly  where  you  simply  don't  have 
responsible  parties. 

Do  you  remember  that? 

Mr.  Diamond.  Yes,  I  do. 

Mr.  Houghton.  And  so  they  will  not  pay  for  it  and  can  never  get 
our  money  back  from  these  parties,  and  then  I  think  the  chair- 
man— I  wasn't  around  here  at  the  time,  said  we  need  to  make  an 
estimate,  because  of  a  variety  of  different  reasons,  and  we  ought 
to  have  that  estimate  pretty  soon. 

Did  that  estimate  ever  come  in? 

Mr.  Diamond.  We  are  still  doing  an  evaluation  of  just  precisely 
how  many  sites  are  truly  orphan  sites.  We  know  of  some  that  are, 
but  I  have  to  say  we  have  not  done  a  comprehensive  evaluation  of 
exactly  how  many  sites  are. 

Mr.  Houghton.  I  don't  know  about  comprehensive,  but  I  guess 
the  thing  we  sort  of  worry  about  is  we  have  got  to  be  working  to- 
gether here,  and  Mr.  Sussman,  you  are  new  here,  and  I  don't  think 
that  there  was  any  malice  aforethought  on  the  part  of  Mr.  Dia- 
mond, and  granted  these  are  huge  issues,  but  you  know,  you  either 
got  a  report  or  you  didn't  for  the  chairman,  and  I  think  that  is 
pretty  important  information,  particularly  as  we  ask  you  some 
other  questions. 

I  would  be  interested  to  see  that  report  just  as  soon  as  possible, 
as  I  know  the  chairman  would. 

Second  thing  is,  what  other  countries  have  state  of  the  art  ap- 
proaches to  clean  up  hazardous  waste?  I  mean,  what — who  does 
this  thing  the  best? 

Mr.  Diamond.  In  terms  of  other  national  approaches? 

Mr.  Houghton.  Other  countries,  right. 

Mr.  Diamond.  That  is  one  of  the  things,  I  think  a  comprehensive 
look  at  the  program  would  have  to  do. 

Mr.  Houghton.  But  we  must  be  able  to  learn — there  is  some- 
body doing  whatever  it  is,  maybe  us,  I  don't  know,  there  is  some- 
body doing  the  clean  up  of  hazardous  waste  better  than  anybody 
in  the  world. 

Who  would  that  be? 
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Mr.  SussMAN.  That  is  a  very  good  question.  My  impression 
frankly  is  that  many  countries  are  struggling  with  the  very  issues 
that  we  have  been  attempting  to  address  under  our  Superfund  pro- 
gram here  in  the  United  States  and  our  program,  while  not  ideal, 
may  be  the  most  advanced  in  the  world. 

Mr.  Houghton.  Well,  Mr.  Chairman,  just  to  continue  this  a 
minute  longer,  I  think  the  reason  I  ask  that  is  that — I  mean,  I 
have  only  been  on  this  committee  recently,  but  I  cannot  imagine 
this  committee  authorizing  the  amount  of  money  which  you  are 
asking  to  clean  up  the  hazardous  waste  sites,  and  yet  they  have 
got  to  be  cleaned  up. 

I  also  can't  imagine  that  other  countries  who  are  not  as  wealthy 
as  we  have  spent  this  amount  of  money.  I  don't  know  what  it  is, 
$6  or  $7  billion  to  clean  up  50  or  60  sites.  It  just  seems  to  me  that 
we  can  learn  something  from  others  as  we  sort  of  recalculate  and 
reprioritize  our  own  system,  and  without  that,  I  think  this  program 
is  going  to —  this  is  just  a  personal  estimate — is  going  to  become 
a  cropper,  and  it  shouldn't  be,  because  we  all  want  the  same  thing. 

Another  way  of  putting  it,  if  the  chairman  or  other  members  of 
the  committee  said  to  you,  vou  have  got  4,800  sites.  That  is  ap- 
proximately it;  is  that  right:  You  got  1,200  and  3,600;  is  that  it? 

Mr.  SussMAN.  That  is  one  of  our  projections,  yes. 

Mr.  Houghton.  That  is  what  you  said  earlier.  OK,  5,000  sites, 
and  instead  of  giving  you,  as  I  think  you  indicated,  $37  billion,  we 
are  going  to  give  you  $5  billion  and  you've  got  to  do  something  for 
that,  what  would  you  do? 

Because  I  know  we  don't  have  $37  billion  and  we  have  got  the 
responsibility  here,  so  it  may  be  worthwhile  to  take  a  look  at  what 
other  countries  or  other  States  or  any  other  units  have  done  to  do 
a  better  job,  and  that  would  involve,  I  imagine,  an  assessment  of 
some  of  the  new  technologies  coming  along. 

Thank  you,  very  much. 

Chairman  Pickle.  Well,  Mr.  Sussman,  I  am  going  to — again, 
from  one  individual  Member  of  this  committee,  I  am  not  going  to 
recommend  funding  these  programs  again  unless  we  can  see  some 
action,  and  that  means  we  can  t  keep  doing  business  as  usual  down 
the  street. 

I  do  think  though  that  you  ought  to  have  some  indication  from 
us  how  we  think  you  ought  to  go.  In  broad  parameters,  let  me  tell 
you  some  of  the  things  we  have  been  talking  about,  some  of  the 
things  I  think  might  give  you  some  insight  about  how  we  are 
thinking. 

We  are  not  going  to  continue  this  program  unless  certain  things 
are  done. 

One  thing  would  be  limiting,  with  the  assistance  of  HHS  experts, 
the  Superfiiind  program  to  sites  where  we  have  actual  human 
health  risk.  Now,  whether  the  HHS  would  be  dominant  in  that  pro- 
cedure or  on  parity  with  you  or  whatnot,  that  is  one  consideration 
we  are  looking  at.  Also  insist  that  we  be  limiting  site  cleanup  to 
a  more  reasonable  level. 

That  is,  everything  doesn't  have  to  be  cleaned  up  like  you  are 
going  to  use  it  for  a  park  or  where  the  children  might  even  eat  the 
sand.  I  don't  know  that  it  is  necessary  to  clean  it  that  good.  We 
run  the  risk,  when  you  say  that,  that  you  are  just  going  to  halfway 
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clean  up  a  park.  Nobody  wants  that  done.  I  mean,  you  know,  half- 
way clean  up  a  site. 

That  is  not  acceptable,  but  how  clean  do  you  have  to  have  it,  and 
I  think  that  is  a  factor  that  ought  to  be  put  into  the  formula. 

Then  I  think,  third,  you  ought  to  have  proof  that  the  EPA  can 
accurately  account  for  and  better  recover  funds  expended  from  the 
Superfund  trust  fund.  We  must  have  better  accounting  of  that.  I 
personally  think  we  all  must  strive  for  a  point  where  the  funds  you 
collect  from  the  offenders  will  run  your  program.  It  was  designed 
to  do  that  in  the  first  place.  That  is  not  happening. 

We  have  been  spending  a  great  deal  of  money  on  consultants,  on 
contractors,  our  own  EPA  family,  on  attorneys,  and  as  much  as  we 
spend  in  tax  money  from  a  trust  fund,  I  have  the  feeling  that  a 
much  larger  legal  fund  is  being  paid  by  the  private  companies. 

Now,  you  yourself  are  an  environmental  attorney  or  engineer, 
which  is  it?  Were  you  an  attorney? 

Mr.  SussMAN.  I  am  indeed. 

Chairman  PiCKLE.  An  attorney,  and  you  represented  chemical 
companies  in  practice,  and  I  have  a  feeling  if  we  went  back  and 
looked  at  your  records,  you  have  been  paid  a  lot  of  money  by  these 
chemical  companies. 

I  don't  mean  to  make  you  as  a  case,  but  all  across  this  land,  the 
most  lucrative  profession  today  is  environmental  attorneys.  To  me 
that  means  that  there  is  a  lot  of  money  being  raked  off  in  that 
field.  Now,  how  can  we  cut  down  the  legal  cost?  I  don't  think  we 
can  cut  it  down  in  the  private  field  because  that  is  not  our  jurisdic- 
tion. 

We  can  in  the  legal  field  and  I  think  the  money  we  recover  from 
these  programs  pretty  much  ought  to  be  running  this  program. 
Now,  that  means  a  lot  of  your  salaries  would  have  to  be  reduced 
or  at  least  taken  into  account  on  an  audit  basis,  the  indirect  costs, 
and  they  are  not  now  basically.  So  those  are  the  changes. 

And  I  think  lastly,  you  got  to  have  improvements  m  cost  projec- 
tions and  estimates  to  enable  this  committee,  and  I  presume  the 
other  committees  involved,  to  make  reasoned  decisions  regarding 
the  value  of  the  program,  what  are  we  really  trying  to  do  and  is 
it  necessary  we  should  be  doing  it. 

I  don't  think  a  Member  of  this  committee  doesn't  think  that  some 
good  is  being  done  from  the  Superfund  program  but  I  don't  think 
anybody  is  convinced  that  it  is  doing  well.  It  has  been  shoved  off 
to  the  side  and  nobody  pays  much  attention  to  it,  and  I  think  now 
with  a  new  change  of*^  administration  and  new  personnel  and  with 
the  reevaluation  of  what  our  problems  are  down  the  street,  I  would 
hope  that  you  would — that  you  would  grab  this  problem  and  give 
us  some  strong  leadership. 

I  think  this  committee  would  be  glad  to  support  that,  but  I  don't 
think  we  will  unless  that  were  to  develop.  I  hope  it  does  because 
this  country  uses  this  old  land,  starting  off  in  the  New  England 
days  when  it  was  the  industrial  sites.  We  had  site  after  site  pol- 
luted and  we  gave  no  thought  to  it. 

That  is  iust  the  way  we  were  doing  business  then,  and  it  has  just 
spread  all  across  the  land  over  the  years  and  we  simply  didn't 
think  it  was  important.  We  moved  to  another  site  and  never  even 
gave  it  some  thought.  Now,  we  know  that  we  have  got  pockets  all 
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over  the  United  States  where  there  are  serious  problems  and  they 
have  got  to  get  cleaned  up. 

Now,  how  good  can  we  clean  them?  Can  we  select  how  we  go 
about  it  or  can  we  iust  keep  plugging  away  like  we  are?  I  think 
this  committee  thinks  we  probably  ought  to  get  a  more  clear  ap- 
proach or  you  are  going  to  have  to  flounder  on  your  own. 

So  I  thank  you  for  coming.  I  know  this  has  been  a  busy  time  for 
you  but  I  appreciate  you  coming  and  being  with  us.  I  heard  your 
testimony.  We  are  going  to  read  it  over  and  over  again  and  we  are 
going  to  ask  for  some  specific  reports  and,  Mr.  Diamond,  we  expect 
some  specific  replies  from  you. 

Do  you  have  any  other  statements,  Mr.  Sussman? 

Mr.  Sussman.  No,  I  don't.  Thank  you  very  much  for  your  consid- 
eration. 

Chairman  PiCKLE.  Thank  you  very  much.  The  committee  will 
then  stand  adjourned. 

[Questions  and  answers  follow:! 
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WAU.r  HCnOEa  aUJFOMHA 
HCL  HANCOCK.  MSSOUM 

SUBCOMMITTEE  ON  OVERSIGHT 
August    5,     1993 


The  Honorable  Carol  Browner 

Administrator 

Environmental  Protection  Agency 

401  M  Street,  S.W.,  Room  A-lOO 

Washington,  D.C.   20460 

Dear  Administrator  Browner: 

As  you  know,  the  Subcommittee  on  Oversight  of  the  Committee 
on  Ways  and  Means  held  a  hearing  on  the  Superfund  program  on 
July  26,  1993.   Your  Deputy,  Mr.  Robert  M.  Sussman,  represented 
EPA.   I  thank  you  for  making  Mr.  Sussman  available  to  testify, 
and  for  the  overall  support  EPA  gave  to  our  staff  in  preparing 
for  this  hearing. 

I  have  enclosed  several  questions  that  the  Subcommittee  needs 
answered  in  order  to  complete  the  hearing  record.   Please  provide 
the  responses  to  the  enclosed  questions  no  later  than  the  close 
of  business  Friday,  September  3,  1993. 

If  you  have  and  questions,  please  contact  Thomas  K.  Arnold, 
Assistant  Counsel,  at  (202)  225-5522. 


Sincerely, 


lairman 
Icommittee   on  Oversight 


JJP/taw 
Enclosure 
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QUESTIONS  FOR  THE  RECORD 
ENVIRONMENTAL  PROTECTION  AGENCY 


SUPERFUND  TAXES: 

1.  Assuming  that  EPA's  "Superfund  Revitalization  Initiatives" 
are  successful,  how  much  in  additional  tax  revenues  would 
EPA  need  to  continue  the  Superfund  program  until  the  year 
2000? 

a.  How  much  in  Superfund  taxes  will  EPA  need  in  1996? 

b.  If  we  do  extend  the  taxes,  do  you  ej^pect  the  annual 
Superfund  tax  amounts  to  be  approximately  as  depicted 
in  chart  2,  which  is  attached,  meaning  that  it  will 
continue  to  rise  for  some  time  into  the  future  before 
it  starts  to  come  back  down? 

2.  Do  you  have  any  estimates  for  Trust  Fund  obligations  during 
the  period  1996  through  2000? 

a.  Do  you  expect  that  annual  amounts  of  Trust  Fund 
obligations  to  be  approximately  as  depicted  on  charts  1 
and  2,  which  are  attached,  at  least  during  the  period 
immediately  following  the  1995  point? 

b.  What  future  sources  of  revenue  does  EPA  have  to  support 
Trust  Fund  obligations  other  than  Superfund  taxes  and 
cost  recoveries? 

c.  How  much  do  you  estimate  would  be  available  from  those 
other  sources? 


HEALTH  RISKS: 

3.    Have  you  considered  limiting  the  Superfund  program  to  those 
sites,  and  those  toxic  materials  at  those  sites,  that  pose 
an  actual  health  risk  to  humans? 


a.  Would  such  a  limit  reduce  the  cost  of  the  Superfund 
program?   By  what  proportion? 

b.  Do  you  know  which  Superfund  sites  pose  current  actual 
health  risks  to  humans? 
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Could  the  Agency  for  Toxic  Substances  and  Disease 
Registry  (ATSDR)  in  the  Department  of  Health  and  Human 
Services  (HHS)  assist  EPA  in  determining  which 
Superfund  sites  currently  pose  human  health  risks? 


Will  any  of  EPA's  Superfund  revitalization  initiatives 
address  health  risk  assessments? 


When  EPA  calculates  health  risks,  does  it  calculate 
actual  risks  or  theoretical  risks?  Why? 

What  assumptions  does  EPA  make  regarding  who  might  come 
into  contact  with  the  site  in  the  future  and  what  those 
individuals  might  be  doing  on  the  site?   (For  example, 
does  EPA  assume  that  children  will  eat  the  soil  at 
every  site?)   Why? 


When  deciding  whether,  and  to  what  extent,  to  cleanup  a 
given  Superfund  site,  does  EPA  consider  other  risk  factors, 
other  than  the  risk  to  human  health?  Why? 


Would  you  recommend  limiting  the  Superfund  program  to 
addressing  only  actual  human  health  risks? 


Are  there  any  provisions  of  law  that  prevent  EPA  from 
limiting  the  assumptions  it  makes  when  calculating  the 
health  risks  posed  by  given  sites?  What  are  they? 


Are  there  any  provisions  of  law  that  require  EPA  to  go 
beyond  reducing  the  actual  human  health  risk  compatible  with 
anticipated  future  use  of  a  site?  What  are  they? 


COST  RECOVERIES; 

9.    Do  you  have  any  estimates  for  the  levels  of  projected  cost 
recoveries,  during  the  period  1996  through  2000? 

Do  you  expect  the  annual  cost  recoveries  to  be 
approximately  as  depicted  on  chart  2,  which  is 
attached? 


10.   How  much  money  has  EPA  obligated  from  the  Trust  Fund  for  the 
Superfund  program  to  date? 

a.    How  much  of  that  has  EPA  "written  off",  for  other  than 
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"orphan  sites",  to  date?   (See  chart  4,  which  is 
attached. ) 

How  much  has  been  obligated  for  orphan  sites? 


11.  Of  the  amounts  in  the  Trust  Fund  which  have  been  obligated, 
how  much,  to  date,  has  EPA  recovered? 

12.  Of  the  amounts  in  the  Trust  Fund  which  have  been  obligated, 
how  much,  to  date,  will  EPA  eventually  be  able  to  recover? 

a.  How  much  of  that  amount  is  currently  reflected  in  your 
accounts  receivable? 

b.  When  will  EPA  have  recovered  that  amount? 


13.   What  is  the  average  time  period  between  obligating  funds 
from  the  Trust  Fund  and  recovering  those  funds  from 
potentially  responsible  parties  for  deposit  back  into  the 
Trust  Fund? 


14.  Looking  at  chart  2,  you  can  see  that  at  some  point  in  time 
annual  cost  recoveries  will  equal  annual  Trust  Fund 
obligations.   When  do  you  expect  the  program  to  reach  that 
point  in  time? 

a.  What  do  you  expect  the  level  of  annual  Trust  Fund 
obligations  to  be  at  that  point? 

b.  Would  you  anticipate  any  need  to  continue  collecting 
Superfund  taxes  beyond  that  point? 

15.  How  much,  in  total,  do  you  project  will  be  needed  in 
Superfund  taxes,  during  the  life  of  the  Superfund  program, 
to  continue  the  program  as  it  is  currently  defined? 


TRUST  FDND  "SURPLUS"; 

16.  Do  you  anticipate  that  a  surplus  will  accumulate  in  the 
Trust  Fund  at  the  program's  end  as  depicted  on  charts  2 
and  4  (attached)? 

17.  How  would  you  propose  avoiding  the  accumulation  of  a  surplus 
at  program  end? 
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will  EPA  be  able  to  accurately  project  total  Trust  Fund 
obligations  at  some  point  before  program  end?   When? 

Will  EPA  be  able  to  accurately  project  total  cost 
recoveries  at  some  point  before  program  end?  When? 


18.   What  do  you  propose  doing  with  the  surplus  if  it  does 
accumulate  program  end? 


TRANSACTION  COSTS; 

19.   Four  of  EPA's  new  revitalization  initiatives  are  intended  to 
increase  fairness  during  the  process  of  allocating  liability 
for  cleaning  up  a  Superfund  site.   EPA  expects  these 
initiatives  to  decrease  transactions  costs.   Which 
initiatives  are  intended  to  increase  fairness  and  reduce 
transaction  costs? 

a.  How  do  you  expect  them  to  reduce  transaction  costs? 

b.  How  do  you  expect  them  to  increase  fairness? 

c.  By  how  much  do  you  think  these  initiatives  will  reduce 
transaction  costs? 


20.  What  do  you  expect  the  impact  of  these  initiatives  to  be  on 
the  amount  of  litigation  regarding  liability  for  cleaning  up 
Superfund  sites? 

21.  While  the  initiative  relating  to  mixed  funding  could  very 
well  increase  fairness  and  reduce  transaction  costs,  won't 
it  also  increase  the  level  of  Superfund  taxes  required  to 
pay  for  the  program? 


FINANCIAL  MANAGEMENT: 

22.  Do  you  have  an  accurate  accounting  of  exactly  how  much  has 
been  obligated  and/or  spent  from  the  Trust  Fund  on  either  an 
overall  or  a  site-by-site  basis? 

23.  Can  you  reconstruct  what  has  been  spent  on  each  site  from 
program  inception  to  date? 

24.  Does  your  accounting  system  keep  track  of  what  the  money  was 
spent  for,  such  as  engineering  studies  or  removal  actions, 
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on  a  site-by-site  basis? 

25.   Provide  to  the  Subcommittee  an  accounting,  both  overall  and 
on  a  site-by-site  basis,  of  all  Trust  Fund  obligations. 


ACCOUNTABILITY  FOR  TRUST  FUND  PROPERTY: 


26.   How  do  you  respond  to  the  charges  made  by  the  Inspector 

General  that  EPA  could  not  account  for  $12  million  worth  of 
property  which  had  been  purchased  with  Trust  Fund  proceeds? 

a.  What  kind  of  property  is  involved? 

b.  For  what  usage  was  the  property  purchased? 

c.  What  caused  EPA  to  lose  track  of  the  property? 

d.  What  changes,  if  any,  have  you  made  to  prevent  EPA  from 
losing  track  of  property  purchased  with  Trust  Fund 
proceeds  in  the  future? 
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?     ^^     'i  UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 

WASHINGTON,  D.C.      20460 


ISE; 


OFFICE  OF  CONGRESSIONAL 
AND  LEGISLATIVE  AFFAIRS 


October  13,  1993 


Honorable  J.  J.  Pickle 

U.  S.  House  of  Representatives 

Washington,  D.C.   20515 

Dear  Mr.  Chairman: 

Enclosed  for  insertion  in  the  hearing  record  are  EPA's  responses  to  several  questions 
you  submitted  to  Deputy  Administrator  Sussman  arising  from  the  July  26th  hearing 
concerning  Superfund  financing  issues.  Since  the  remaining  questions  invoke  significant 
policy  decisions  regarding  Superfund  reauthorization  that  the  full  Administration  has  not 
made,  we  are  unable  to  provide  responses  to  those  questions  at  this  time. 

If  we  can  provide  further  assistance,  please  do  not  hesitate  to  contact  me. 

Sincerely,  \^  >. 


Thomas  C.  Roberts 

Director 

Legislative  Analysis  Division 


enclosure 
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RESPONSE  OF  THE  U.  S.  ENVIRONMENTAL  PROTECTION  AGENCY 

TO  QUESTIONS  FOR  THE  RECORD  SUBMITTED 

BY  THE 

SUBCOMMITTEE  ON  OVERSIGHT 

OF  THE 

COMMITTEE  ON  WAYS  AND  MEANS 

U.  S.  HOUSE  OF  REPRESENTATIVES 

HEALTH  RISKS: 

4.         Will  any  of  EPA's  Superfund  revitalization  initiatives  address  health  risk 
assessments? 

Under  the  Superfund  Accelerated  Cleanup  Model  (SACM),  the  Agency  is  in  the 
process  of  evaluating  opportunities  for  streamlining  the  process  for  the  evaluation 
of  health  risks. 

a.         When  EPA  calculates  health  risks,  does  it  calculate  actual  risks  or 
theoretical  risks?  Why? 

It  calculates  both.   Section  104  of  CERCLA,  as  amended  by  SARA,  authorizes 
EPA  to  respond  to  actual  and  threatened  releases  of  hazardous  substances, 
pollutants,  or  contaminants.   EPA  conducts  a  risk  assessment  to  determine 
whether  an  actual  or  threatened  release  will  result  in  sufficient  risk  to  human 
health  or  the  environment  to  warrant  undertaking  a  response  action.   Risks 
associated  with  actual  releases  can  often  be  assessed  directly,  providing  an 
estimate  of  actual  risks.   Risks  associated  with  threatened  releases  are  assessed  by 
assuming  that  the  release  occurs,  and  are  therefore  theoretical.   In  addition, 
Section  121  of  CERCLA,  as  amended,  requires  that  EPA  select  protective, 
permanent  remedies. 

In  order  to  ensure  that  the  remedies  EPA  selects  will  remain  protective  in  the 
future,  a  risk  assessment  is  calculated  on  likely  future  land  use  or  uses.  This 
assessment  provides  the  decision-makers  with  an  understanding  of  risks  that  may 
occur  in  the  future,  and  provides  input  to  the  selection  of  a  protective  cleanup 
level.   For  example,  if  the  site  is  surrounded  by  residential  development,  and  is 
likely  to  be  so  developed  in  the  future,  a  residential  scenario  is  used.   At  this 
point,  the  risk  assessment  is  used  to  calculate  theoretical  risks,  using  exposure 
assumptions  related  to  a  residential  exposure.   The  risk  manager  uses  the  baseline 
risk  assessment  to  determine  whether  cleanup  is  needed.  If  cleanup  is  needed,  the 
risk  assessment  based  on  potential  land  use  is  one  factor  to  help  the  risk  manager 
determine  protective  cleanup  levels. 
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b.         What  assumptions  does  EPA  make  regarding  who  might  come  into  contact 
with  the  site  in  the  future  and  what  those  individuals  might  be  doing  on 
the  site?    (For  example,  does  EPA  assume  that  children  will  eat  the  soil  at 
every  site?)   Why? 

EPA  does  not  assume  that  every  site  will  have  a  residential  future  land  use,  a  use 
implying  that  child  soil  ingestion  is  a  likely  possibility.   The  assumptions  used  are 
based  on  the  projected  future  land  use  for  the  site.   Some  sites  are  assumed  to 
remain  industrial/commercial  in  the  future,  and  no  residential  assumptions  are 
made  for  those  sites.   Instead,  the  assumptions  are  for  workers  at  the  site.   Only 
for  residential  sites  does  EPA  assume  that  children  will  ingest  a  small  amount  of 
soil  from  their  fingers,  from  toys  dropped  in  the  dirt,  etc.   This  assimiption  is  well 
supported  by  several  studies  in  scientific  literature.   (See  Calabreses,  1991;  Van 
Wijnen,  1990;  Davis  et  al.,  1990.) 

When  deciding  whether,  and  to  what  extent,  to  cleanup  a  given  Superfund  site, 
does  EPA  consider  other  risk  factors,  other  than  the  risk  to  human  health? 
Why? 

CERCLA  authorizes  us  to  protect  human  health  and  the  environment  at  sites  we 
clean  up,  and  to  work  with  Natural  Resource  Trustees  to  protect  natural 
resources.  To  accomplish  this  end,  we  perform  an  ecological  risk  assessment  to 
determine  whether  additional  cleanup  is  needed,  or  whether  in  some  cases, 
cleanup  to  protect  human  health  will  actually  damage  the  ecosystem,  and  should 
be  modified  or  replaced  with  another  remedy  that  is  protective  of  both  human 
health  and  the  environment. 

Are  there  any  provisions  of  law  that  require  EPA  to  go  beyond  reducing  the 
actual  human  health  risk  compatible  with  anticipated  future  use  of  a  site?   What 
are  they? 

Section  121(d)(2)(A)  of  CERCLA  requires  that  the  remedies  selected  by  EPA 
satisfy  all  Applicable  and/or  Relevant  and  Appropriate  Requirements  (ARARs). 
These  requirements  frequently  establish  site  cleanup  levels,  in  many  cases  beyond 
levels  needed  to  reduce  actual  health  risks,  especially  where  groundwater  is 
classified  as  a  source  of  drinking  water. 
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COST  RECOVERIES 

9.         Do  you  have  any  estimates  for  the  levels  of  projected  cost  recoveries,  during  the 
period  1996  through  2000?   Do  you  expect  the  annual  cost  recoveries  to  be 
approximately  as  depicted  on  chart  2,  which  is  attached? 

On  January  21,  1993,  the  following  cost  recovery  forecast  was  sent  to  the  General 
Accounting  Office: 

Amt.  Achieved  Amt.  Collected 

(SMillions)  (SMillions) 

FY  1993  229.4  240.3 

FY  1994  237.5  201.4 

FY  1995  140.8  208.4 

FY  1996  119.3  124.6 

FY  1997  105.8  106.0 

This  forecast  was  based  on  many  assumptions,  including  the  assumption  that 
future  cost  recovery  resources  would  be  straight-lined  at  the  plarmed  FY  1994 
levels. 

Cost  recoveries  over  the  life  of  the  program,  but  not  annually,  may  follow  the 
general  pattern  depicted  in  chart  2. 


10.  How  much  money  has  EPA  obligated  from  the  Trust  Fund  for  the  Superfund 
program  to  date? 

Cumulative  Superfund  obligations  for  FYs  1981  -  1992  equal  $10.3  billion.   This 
includes  obligations  for  all  Agency  activities  (e.g..  Research  &  Development, 
Enforcement,  Management  and  Support,  Response  Program,  the  Inspector 
General),  as  well  as  obligations  made  by  other  Federal  Agencies  (including  DoJ). 

11.  Of  the  amounts  in  the  Trust  Fund  which  have  been  obligated,  how  much,  to  date, 
has  EPA  recovered? 

As  of  the  end  of  FY  1992,  of  the  $10.3  billion  that  has  been  obligated,  $7.4  billion 
has  been  outlayed  or  disbursed.   Disbursements  generally  lag  obligations  because 
all  construction  projects  must  be  fully  funded  as  they  are  initiated,  and  Superfund 
construction  projects  typically  span  several  years  from  start  to  finish.   Of  this  $7.4 
million,  $4.3  million  is  recoverable  --  the  remaining  $3.1  million  is  non- 
recoverable  under  existing  laws  and  policies.   EPA  has  achieved  $843  million  in 
settlements,  $543  million  of  which  has  been  collected.   The  balance  of  the  $4.3 
billion  is  broken  down  as  follows:  $829  million  is  being  actively  sought  in 
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litigation;,  $50  million  is  in  bankruptcy  proceedings;  $270  million  has  been  written 
off  for  orphan  shares,  negotiations,  and  litigation  risks;  and  $2.3  billion  is  not  yet 
ripe  for  cost  recovery. 

12.       Of  the  amounts  in  the  Trust  Fund  which  have  been  obligated,  how  much,  to  date, 
will  EPA  eventually  be  able  to  recover? 

Of  the  $10.3  billion  that  has  been  obligated,  EPA  estimates  that  $4.3  billion  is 
actually  recoverable  under  the  existing  statutes  and  policies.  The  Agency 
currently  seeks  recovery  of  its  recoverable  past  costs  at  every  site  where  more 
than  $200,000  has  been  spent  and  there  are  known,  viable  PRPs.   A  data 
collection  effort  that  is  currently  underway  is  expected  to  assist  the  Agency  in 
estimating  the  portion  of  existing  sites  where  there  are  viable  PRPs. 

a.  How  much  of  that  amount  is  currently  reflected  in  your  accounts 
receivable? 

Of  this  amount,  $76.6  million  is  considered  in  uncollected  cost  recovery  accounts 
receivable.   Under  Superfund,  the  "event"  that  entitles  the  Agency  to  establish  an 
accounts  receivable  and  collect  funds  occurs  when  it  enters  into  a  consent  decree, 
administrative  order,  settlement,  court  order  or  judgment.  Therefore,  before  an 
accounts  receivable  can  be  established  the  finance  office  must  receive  a  signed 
copy  of  a  consent  decree,  administrative  order,  settlement,  court  order  or 
judgment  document.  This  document  must  clearly  delineate  that  a  debt  is  owed, 
the  amount  due,  and  a  payment  schedule  if  applicable. 

b.  When  will  EPA  have  recovered  that  amount? 

It  is  difficult  to  determine  when  EPA  will  recover  the  $76.6  million  in  its  cost 
recovery  accounts  receivable.   Accounts  Receivable  are  set  up  at  varying  times 
based  on  when  the  "event"  that  entitles  the  agency  to  establish  an  accoimts 
receivable  occurs.   In  many  instances,  the  order,  agreement  or  settlement  allows 
for  repayment  on  an  "installment"  basis;  others  may  allow  for  a  limip  simi 
payment.   By  their  nature,  installment  receivables  are  outstanding  longer  than 
standard  thirty-day  accounts  receivable.   In  addition,  delinquent  debts, 
bankruptcies  or  requests  by  debtors  for  compromise  or  settlement  will  impact 
recoveries. 

13.        What  is  the  average  time  period  between  obligating  funds  from  the  Trust  Fund 
and  recovering  those  funds  from  potentially  responsible  parties  for  deposit  back 
into  the  Trust  Fund? 

For  removal  actions,  costs  are  settled  3-6  years  after  the  start  of  the  removal  (see 
timeline),  and  are  recovered  and  returned  to  the  Trust  Fund  an  average  of  five  to 
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eight  years  after  they  are  obligated.   For  remedial  actions,  costs  are  settled  five  to 
eight  years  after  the  start  of  the  remedial  action,  and  are  recovered  and  returned 
to  the  Trust  Fund  an  average  of  seven  to  ten  years  after  they  are  obligated.  The 
majority  of  response  funds  are  obligated  during  the  year  prior  to  being  outlayed, 
and  PRPs  are  generally  required  to  pay  the  amount  of  the  settlement  within  a 
year  of  the  settlement  date. 

Since  the  obligation  of  funds  and  the  recovery  of  those  funds  to  the  Trust  Fund 
are  not  directly  related,  it  is  difficult  to  estimate  the  time  period  between  those 
two  events.   First,  funds  must  actually  be  outlayed  before  they  can  be  sought  in 
cost  recovery,  and  funds  from  a  particular  obligation  may  be  outlayed  over  several 
years.   Second,  cost  recovery  cases  are  keyed  to  the  start/completion  of  certain 
response  activities.   When  a  case  is  brought  it  will  seek  funds  from  several 
different  obligations  and  hundreds  of  outlay  transactions.   Third,  all  cost  recovery 
actions  address  costs  that  were  incurred  (i.e.,  outlays)  over  a  period  of  several 
years.   Finally,  although  the  remedial  design  costs  are  the  biggest  piece  of  a 
remedial  cost  recovery  case,  the  costs  of  a  removal,  a  remedial 
investigation/feasibility  study  (RI/FS)  and  a  remedial  action  (RD)  may  be 
included.   When  this  occurs,  funds  for  those  events  would  have  been  obligated 
several  years  prior  to  the  obligation  of  funds  for  the  remedial  action. 

FINANCIAL  MANAGEMENT 

22.  Do  you  have  an  accurate  accounting  of  exactly  how  much  has  been  obligated 
and/or  spent  from  the  Trust  Fund  on  either  an  overall  or  a  site-by-site  basis? 

Yes,  Superfund  requires  accounting  for  costs  by  site  for  purposes  of  cost  recovery 
and  external  reporting.   Superfund  monies  may  be  obligated  but  are  not  "spent" 
from  the  Trust  Fund  until  they  are  required  for  actual  disbursements,  which  are 
the  basis  for  cost  recovery  actions.   As  of  the  end  of  FY  1992,  EPA  has  obligated 
a  total  of  $10.3  billion  for  all  sites. 

23.  Can  you  reconstruct  what  has  been  spent  on  each  site  from  program  inception  to 
date? 

Yes,  to  manage  the  Superfund  program  effectively  and  to  recover  cleanup  costs, 
EPA  must  carefully  document  and  record  its  direct  and  indirect  costs  for  each 
cleanup  action  and  track  the  costs  through  its  accounting  system. 

24.  Does  your  accounting  system  keep  track  of  what  the  money  was  spent  for,  such  as 
engineering  studies  or  removal  actions,  on  a  site-by-site  basis? 

Yes,  the  Agency  tracks  different  remedial,  removal  and  enforcement  activities 
within  the  Agency's  accounting  structure.   Certain  activity  codes  may  be  used  only 
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in  conjunction  with  site-specific  account  numbers,  others  only  with  non-site 
specific  account  numbers  and  some  with  a  combination  of  the  two.    Activity  codes 
are  revised  annually,  as  necessary  based  on  Congressional  reporting  requirements 
and  OMB. 

25.       Provide  to  the  Subcommittee  an  accounting,  both  overall  and  on  a  site-by-site 
basis,  or  all  Trust  Fund  obligations. 

While  the  Agency  is  providing  site-specific  obligations  (attached),*  site- 
specific  disbursements  provide  a  better  source  of  information.   Obligations  for 
some  activities  occur  before  a  site-specific  identification  number  is  assigned  (e.g., 
site  characterization).    Disbursements,  on  the  other  hand,  are  always  made  on  a 
site-specific  basis  when  they  are  directly  linked  to  a  site. 

The  attached  report  from  the  Agency's  financial  management  system  provides 
both  the  overall  and  site-by-site  Agency  Trust  Fund  disbursements.  The  Trust 
Fund  disbursements  are  from  program  inception  through  September  30,  1992. 
These  amounts  do  not  include  any  "allocation  transfers",  i.e.,  those  funds  given 
directly  to  other  federal  agencies.  Currently  ATSDR,  the  Federal  Emergency 
Management  Agency,  and  the  National  Oceanographic  and  Atmospheric 
Administration  receive  allocation  transfers. 

Total  Trust  Fund  disbursements  are  $7,388,625,792.42  (page  312  of  the  report). 
This  amount  represents  both  site-specific  Superfund  costs  and  non-site  Superfund 
costs.   Site-specific  costs  are  those  costs  spent  by  the  Agency  directly  cleaning-up 
sites  and  non-site  costs  are  those  costs  spent  by  the  Agency  in  support  of  site 
clean-up.    Both  site-specific  and  non-site  costs  and  recoverable  by  the  Agency. 

A  portion  of  total  Trust  Fund  reimbursements  are  recovered  through  the  Agency's 
indirect  cost  rate.   The  indirect  cost  rate  is  similar  to  a  business'  overhead  rate. 
Tlie  indirect  cost  rate  includes  such  items  as  the  rent  the  Agency  pays  for  its 
building,  leave  and  training  of  Superfund  personnel,  cost  of  utilities,  management 
of  On-Scene  Coordinators  and  Remedial  Project  Managers,  the  personnel  and 
payroll  office,  and  other  type  of  activities.   The  Agency  has  been  successful  in 
recovering  indirect  costs  through  its  cost  recovery  program. 

Another  portion  of  the  non-site  costs  is  the  annual  allocation  cost.  Annual 
allocation  costs  consist  of  costs  incurred  by  the  Agency's  Respon.se  Action 
Contractors  in  support  of  the  sites  they  clean-up,  but  by  their  nature,  cannot  be 
directly  attributed  to  a  site.    Using  a  generally-  accepted  cost  accounting 
approach,  these  support  costs  are  allocated  to  the  appropriate  Superfund  sites  and 
incorporated  into  the  cost  recovery  process. 


Due  lo  ils  .si/c,  (lie  site  lis(  will  Ik;  rcUiincJ  in  (lie  siilxroin  mi  lice's  files. 
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The  site-by-site  costs  are  shown  on  the  next  312  pages.   The  numbering  protocol 
for  the  sites  is  a  four  digit  site  identifier.  The  first  two  digits  represents  the  EPA 
region  where  the  site  is  located.   The  last  two  digits  represents  a  sequential 
number  within  each  region  identifying  the  Superfund  sites. 

Within  each  region  is  a  site  with  the  last  two  numbers  'ZZ'.   These  costs 
represent  the  Agency's  initial  analysis  and  evaluation  at  a  Superfund  site.   These 
costs  primarily  consist  of  the  preliminary  assessment  site  investigation  costs  of  the 
remedial  program. 
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[Whereupon,  at  4:07  p.m.,  the  hearing  was  adjourned.] 
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